IHOCTAHOBJIEHHUE

IJIEHYMA BEPXOBHOT'O CYJA
POCCUICKOI ®EJEPALIMUA

Ne 10

r. Mocksa 23 anpens 2019 r.

O npuMeHeHNH YaCcTH YeTBePTOil I'paskIaHCKOro KogeKca
Poccuiickoin ®egepaunu

B umensx oOecredeHus: MNpaBWIIBHOTO W €AMHOOOPA3HOTO pa3pelieHus
CyllaMHd CIIOpOB 00 OXpaHe W O 3allUTe MHTEIUICKTyalbHBIX mpaB [limeHym
BepxoBaoro Cyna Poccuiickoit ®enepaunu, pyKOBOACTBYSCH cTaTbeil 126
Konctutynun Poccuiickoii @epnepanuu, cratbsiMu 2 u S  dDenepaibHOro
KOHCTHUTYIIMOHHOTO  3akoHa OoT S5 ¢eBpans 2014 roma  Ne 3-OK3
«O BepxoBnom Cyne Poccuiickoin @Penepanumn», IMOCTAHOBJISIET JaTh
CJIEIYIOLIUE PA3bICHEHNUS.

Oo0mue nosio:xxenus. IlpoueccyasibHbie BONPOCHI.
Bomnpocs! AelicTBUsI YacTH YeTBepTOM I'paxkaaHckoro Koaexkca
Poccuiickoit @egepauuu BO BpeMeHHU

1. TlpaBoBoe perynupoBaHH€ OTHOIIEHHWW B cdepe HHTEIUIEKTyaIbHOM
cooctBeHHoctu B Poccuiickoit deneparii OCyIIECTBISIETCS B COOTBETCTBUU C
Koncrutymueit Poccuiickoit ®deneparuu, OOIMIECNPU3HAHHBIMUA TPUHITUTIAMU |
HOPMAaMH MEXJIYHApOIHOIO MpaBa U MEXKIYHApPOJHBIMU AOrOBOpamMu Poccuiickoi
denepanyu, SBISIIOMMMUCST B COOTBETCTBUM € 4acThio 4 cratbu 15 KoHcTuTyun
Poccuiickonn @enepan COCTaBHOM 4YacThbKO MPABOBOM CHUCTEMBI Poccuiickoun
®enepauuu, ['paxxnanckum koaekcom Poccuiickoit @eaepannu (nanee — 'K PD),
WHBIMU 3aKOHAMH U IPYTUMU MIPABOBBIMH aKTaMH 00 MHTEJIJIEKTYaJbHbBIX MIPaBax.

K uucny mexnayHapoaubeix noroBopoB Poccuiickoit denepanuu B cdepe
WHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, B YACTHOCTHU, OTHOCSTCS:

bepHckas KOHBEHIMSI MO OXpaHE JIUTEPATYPHBIX U XYIA0KECTBEHHBIX
npousBeneHuit oT 9 ceHtsa6pst 1886 roga — BeTynuia B cuiny s Poccuiickoi
®epnepanuu 13 mapra 1995 rona;
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Bcemupnass koHBeHIMSI 00 aBTOPCKOM TMpaBe OT 6  CeHTA0pA
1952 rona — Bctynuiia B cuity 1uist Poccuiickoit @enepannu 9 mapra 1995 roaa;

KonBeHunsi 0 pacnpoCTpaHEHUM HECYIIUX MPOrpaMMbl  CHUTHAJIOB,
nepeaBaeMbiX uepe3 cnyTHUKM oT 21 mas 1974 roga — BcTynwia B CHILy ISt
CCCP 20 saBaps 1989 rona;

Jloroop BcemupHOW opraHu3anuyi MHTEIUICKTyaIbHOW COOCTBEHHOCTH TIO
aBTOpcKoMY TipaBy oT 20 nekabpst 1996 roga — Bctynuia B cuiny 1t Poccuiickoi
deneparuu 5 despans 2009 rona;

MexnayHaponHass ~ KOHBEHIIMSI 00  OXpaHe TIpaB  MCIIOJHUTEINEH,
U3rOTOBUTENICH (QOHOrpaMM M BEUIATENIbHBIX OpraHu3anuid oT 26 OKTI0ps
1961 rona — Bcrynuiia B cuiy a1t Poccuiickoit @enepanuu 26 mas 2003 rona;

Mappakenickuii g0roop 00 O0O0JerdyeHuu [OCTyMa CJEeNbIX M JUI[ C
HapylIICHUSIMA ~ 3PEHUS WM  HWHBIMA  OTPAHUYEHHBIMHU  CIIOCOOHOCTSIMU
BOCIIPUHUMATh TeYaTHYH0 HHOOpPMAlMIO K OMYOJMKOBAaHHBIM MPOU3BEICHUIM
or 27 nronsa 2013 roma — Berynun B cwity s Poccniickorn @enepannu 8 mas
2018 rona;

KonBenuust 00 oxpaHe UHTEpPECOB MPOU3BOAUTENECH (oHOrpamMM OT
HE3aKOHHOTO BOCIPOMU3BOJCTBA UX (oHOrpamm oT 29 okTs0pa 1971 roma —
BCcTynuiIa B cuity it Poceuniickon @eneparuu 13 mapra 1995 rona;

HoroBop BcemupHol opraHu3aivv MHTEUIEKTYallbHONH COOCTBEHHOCTH TIO
ucrnosHeHusiM u ¢onorpammam ot 20 nekadbps 1996 ronma — BCTynui B CUITy ISt
Poccuiickoit @eaepanuu S5 despans 2009 rona;

[Tapukckas KOHBEHIIMSI IO OXpaHE IMPOMBIIUICHHOW COOCTBEHHOCTH
ot 20 mapta 1883 rona (manee — [lapukckas KOHBEHIIHS) — BCTYIUJIA B CHITY JUJIS
CCCP 1 nromns 1965 rona;

JlokapHCcKOe COrJalieHue, yupexaaronee MEXIYHAPOJAHYIO
KJIacCU(UKAIIMIO MPOMBIIIIEHHBIX 00pa31ioB OT 8 okTsi0ps 1968 roma — BCTymuio
B cuuty 1t CCCP 15 nekabps 1972 rona;

JloroBop o mareHTHOW Koomepauuu ot 19 urons 1970 roma — BeTynun B
cuny miist CCCP 29 mapra 1978 rona;

CrpacOyprckoe COIJIAIICHUE 0 MexnyHapo1HOM MMaTEeHTHOM
kinaccudukanuu ot 24 mapta 1971 roga — Berynuio B cuity 1uisi CCCP 3 okts0pst
1976 rona;

Bynanemrckuid 10roBOp O MEXKIYHApOJAHOM MpPU3HAHUU JACHOHUPOBAHUS
MUKPOOPraHU3MOB JUIsl 1eJed MaTeHTHOW mpoueaypsl oT 28  ampens
1977 rona — Bctynuna B cuiny 1ist CCCP 22 anpenst 1981 ropa;

EBpaswmiickas mareHTHast KOHBeHIIHS OT 9 ceHTsi0ps 1994 roma — BcTynmiia B
cwty s Poccuiickoit deneparum 27 centsiops 1995 rona;

KeneBckuil akT ['aarckoro cornameHuss 0 MEXAYHAPOAHOM pErucTpanuu
MPOMBINIICHHBIX 00pa3noB ot 2 wutois 1999 roga — BCTynmws B CUTy IS
Poccuiickoit @eneparuu 28 dgespans 2018 roaa;

JloroBop o nmateHTHOM mpaBe oT 1 uroHsA 2000 roma — BCTynwiI B CUILy JUJIS
Poccniickont @enepanun 12 asrycra 2009 roaa;
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MexayHaponHass KOHBEHIMS IO OXpaHE HOBBIX COPTOB pPAacTEHUU
or 2 nekabpst 1961 roma — Bctynmmma B cuiny ans Poccuiickoin Depeparuu
24 ampens 1998 roxa;

Majnpuackoe COIIallieHuE O MEXKIYHapOJIHOW PETHCTpallMid  3HAKOB
ot 14 anpensa 1891 roga — Bcrymmiio B cuiny st CCCP 1 urons 1976 rona u
[IpoTokon k MagpuackoMy COMTAIIEHUIO O MEXIYHAPOIHON PErucTpalyy 3HaKOB
ot 27 utons 1989 roga — BcTtynun B cuiny miist Poccuiickoit @enepanuu 10 urons
1997 rona;

Hunnkoe cornamenue o MexayHapoaHON KiacCU(UKAIMM TOBApOB H
YCIYT JI PETUCTPALMM 3HAKOB OT 15 mroHs 1957 roma — BCTYyNWIIO B CHILY [JIs
Poccuiickoit @eneparuu 25 nexadbps 1991 roxa;

HaiipoOckuit 1oroBop 00 0XpaHe OJMMIIUKUCKOTO CUMBOJA OT 26 CEeHTIOps
1981 roma — Becrynui B cunny mist CCCP 17 anpens 1986 rona;

CuHranypckui JIOroBOp O 3aKOHax IO TOBAPHBIM 3HaKaM oT 27 maprta
2006 rona — Bctynuil B cuity st Poccuiickoit @enepanuu 18 nexadps 2009 rona;

KonBennus, yupexnaronias BeceMupHyo opraHu3aiiiio MHTEIUIEKTyaalbHOU
coOcTBeHHOCTH, OT 14 urons 1967 roma — Berynuina B cuity Juist CCCP 24 urons
1970 rona;

CornamieHue 1O  TOPrOBBIM  acleKTaM  MpaB  MHTEUICKTyalbHOM
cooctBenHoctu (TPUIIC) ot 15 ampens 1994 ronma (manee — CornamieHue 1o
TOPTOBBIM aCIEKTaM MpPaB UHTEIUICKTYaJIbHON COOCTBEHHOCTH) — BCTYIIUJIO B CHITY
st Poccutickoii ®@enepanuu 22 asrycta 2012 roma u IIpoTokon 006 u3MeHEHUU
CornamieHusi Mo TOPrOBBIM acCIleKTaM TMPaB HHTEIUICKTYalbHOM COOCTBEHHOCTH
(TPUIIC) ot 6 nexadbps 2005 rona — Bcrynuia B cuiy st Poccutickoii deneparyu
22 centsops 2017 rona;

JoroBop o EBpa3uiickoM 3KOHOMHYECKOM COKO3€¢ OT 29 mMmas
2014 roga — Bctynui B cuity At Poccuiickont @enepanuu 1 ssuBaps 2015 ropa.

2. K oOTHOmEHWsM, CBS3aHHBIM C BO3HHMKHOBECHHUEM, TIEPEXOJIOM U
NpeoCTaBICHUEM, TPEKpalleHUeM, OCYIIEeCTBICHUEM, 3alllUTOM MpaB Ha
pe3yabTaThl UHTEJUICKTYAJIbHOW AESTEIbHOCTA U NMPUPABHEHHBIE K HUM CPEJCTBa
WHJVUBUAYAIN3alMd IOPUANYECKUX JIUIl, TOBApOB, padOT, YCIYr U MNPEANPUSITHI
(manee — cpeacTBa WHIAWMBHAyalW3alluu), MOAJIEKAT MPUMEHEHUIO TOJOXEHUS
yacter nepBou, BropoH, Tperberd 'K PD, ecnu nHOE mpsMO HE MPEAyCMOTPEHO
yacTbto yerBepTorl 'K P® u ecnu ux npuMeHEHHE HE NMPOTUBOPEYUT CYIIECTBY
OTHOILIEHWH, YPEryJIMPOBAaHHBIX AaHHOM YacTeio ['K PO.

3. B coOTBeTCTBHH C MOJOXCHUSIMH 4YacTH 3 cTaTbu 22 I'pakIaHCKOTO
npoieccyanbHoro kojekca Poccuiickoit @enepauun (nanee — ['TIK P®) cyasl
oOIIel IOPUCANKIIMA PACCMATPHUBAIOT Jea, CBS3aHHBIE C MPUMEHEHUEM YacTH
yerBepToil 'K P®, 3a uckiatoueHueM ciydaeB, KOrJa Jiejia 3TOM KaTeropuu B
COOTBETCTBUM C (eqepalbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM U (efepaibHbIMU
3aKOHAMH PacCMaTPUBAIOTCS apOUTPaKHBIMU CyIaMHU.

B uwactHOCTH, 1aHHBIE Aela, IO 00IIeMy MPaBUITY, MOJIEKAT PACCMOTPEHHUIO
B CyJe OOIIell IOpUCIUKIIMU, €CJIM CTOPOHOM B CIOpE SIBJISIETCS TpakKJIaHWH, HE
MMEIOITUI cTaTyca MHAUBUIYATILHOTO MPEINPUHUMATENS, WK TPaXIaHUH, XOTS U
UMEIOIINNA CTaTyC MHAUBUIYATILHOTO MPEANPUHUMATENS, HO JIeJI0 BO30YKIEHO He
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B CBSI3M C OCYUIIECTBJICHHEM UM MPEANPUHUMATEIILCKON AEATENbHOCTU (IMyHKT 1
yactu 1 crateu 22 I'TIK PD).

Crnopsl 0 TOM, KTO SBJIIETCSI aBTOPOM pe3yibTaTa HHTEIUIEKTYyaJIbHOU
JESITEIbHOCTH, PACCMATPUBAIOTCS CyJlaMU OOIIeH IOPUCAUKIINKN KaK HE CBSI3aHHBIC
C  OCYIIECCTBICHHMEM  MNPEANPUHUMATEILCKOM W WHOW  SKOHOMHUYECKOU
JESITEIbHOCTH, 32 UCKIIOYCHHEM CIIOPOB 00 aBTOPCTBE M300PETEHMI, MOJIE3HBIX
MoJieJield, TPOMBIIIUICHHBIX O00pa3I0B, CEJIEKIMOHHBIX JOCTUKEHUU U CEKPETOB
MpPOU3BOJACTBA (HOY-Xay), KOTOpbIE C YYe€TOM MOAMNYHKTa S myHKTa |1,
a63ara Broporo nyHkra 2 cratbu 1398, rmaB 73 u 75 'K P®, nynkra 6 yactu 6
ctatbu 27, ab3ama mATOro myHKTa 2 4YactTu 4 crtatbu 34 ApOUTpakHOTO
nporeccyanbHoro kojaekca Poccuiickoit ®enepamun  (manee — AIIK POD)
noAacynHsl CyZy 1O HMHTEIUICKTYyaJbHBIM IIpaBaM B KadyeCcTBE Cylna IEpBOMU
WHCTaHIINH.

Cnopsl 00 ompeneneHuy pa3Mepa BO3HATPaXKIECHHUS aBTOPOB (COABTOPOB)
OTHECEHBI K KOMIIETEHIIUH CYJIOB OOIICH IOPUCIUKITUN.

4. Cya, paccMaTpUBAIOIIUM CIIOPBI O 3alUTE MHTEUICKTYaJbHBIX IpaB, B
TOM 4YHCJE JieJla O HapYUICHUSX WHTEIUICKTyaIbHBIX IPaB Ha pe3yJbTaThl
WHTEJJICKTYaIbHOU JIEITEIbHOCTH M Ha HAWMMEHOBAaHUSI MECT IMPOUCXOXKICHUS
TOBapOB, O HAPYILIEHUU MpaBa MPEXJIENONb30BAHUS U MPaBa MOCIIENOIb30BaHUS,
CIOpPBl O PACIOPSIKEHUH HUCKIIOYUTEIBHBIM IPAaBOM, ONPEACISIETCS HMCXOIs W3
CyOBEKTHOIO  COCTaBa  y4YaCTHMKOB  CIIOpa W XapakTepa  CIIOPHBIX
MIPABOOTHOIIEHUH, €CIIM NHOE HE YCTAHOBJIEHO 3aKOHOM.

WNHoe ycTaHOBIIEHO IS IE]I TI0 CIIOpaM O 3alIUTe MHTEIJIEKTYalIbHbIX IIPaB C
Y4aCTUEM  OpraHu3alui, OCYIIECTBISIIOIINX  KOJUJIEKTUBHOE  YIPaBIICHHE
aBTOPCKMMU U CMEXHBIMU MpaBaMU, KOTOPbIE B CUITy TyHKTa 6 yactu 6 craTbu 27
AIIK P® nognexar pacCMOTPEHHIO apOUTPaKHBIMHU CyIaMH HE3aBUCUMO OT TOTO,
BBICTYNAeT Takas oOpraHu3alus B CyJ€ OT HMEHH npaBooOnanarenei
(ropuIMYecKuX JHI, WHIAUBUAYAIBHBIX MNpPEANPUHUMATENICH WIM TpaxaaH, He
SIBJISTIOIIUXCSL UHANBUYIBHBIMU TIPEANPUHUMATEIISIMH) WJIK OT CBOETO UMEHHU.

He3aBucuMo oOT CyOBEKTHOrO cocTaBa JWI, Y4YacTBYIOIIMX B Jele, B
apOUTpaXHBIX CyAaxX TMOJJEXKAaT PACCMOTPEHUIO CHOpPbl O  CpEeACTBax
WHJUBUAYyaTU3allMid (32 HCKIIOUYEHHEM CIIOPOB O HAWMMEHOBAHUSX MECT
MPOUCXOKIEHUS ToBapoB). K TakuM criopaMm HE OTHOCSITCS, B YaCTHOCTH, CIIOPHI,
CBS3aHHBIC C TMPUMEHEHHEM 3aKOHOJATENIhCTBA O 3aIMTE IpaB IMOTpeOUTENEH,
CHIOPBI O HACJIEI0BAaHUH U CIIOPHI O pa3jiesie 00IIero MyIIECTBa CYIpyroB.

5. I'paxxmaHckue Jefia, BO3HUKAIOIIME W3 OTHOIICHUW MO CO3JaHUI0 U
WCIIOJIb30BAaHUIO PE3YJIbTATOB HHTEJUICKTYAIbHON NESITEIbHOCTH, OTHECEHHBIE K
KOMITETCHIIUU CYJIOB OOIIEH FIOPUCAUKIIUN, PACCMATPUBAIOTCS PAaHOHHBIM CYIOM B
KauecTBe CyJa NEepBOM WHCTAHIMHU, 3a HMCKIOYEHUEM [N, MPEAYCMOTPEHHBIX
cratbedi 26 I'TIK P®. Jlena naHHOW KaTeropuum HE MOACYAHBI MHUPOBOMY CYAbE
(myHkT 5 wactu 1 ctateu 23 I'TIK PO).

6. Jlena, cBsi3aHHbBIE C 3aIUTON aBTOPCKUX U (WJIM) CMEKHBIX IIpaB (Kpome
npaB Ha ¢dororpaguyeckre TPOU3BEACHUS U MPOU3BEICHUS, IOJTYYECHHbIE
criocobamu, aHaJOTUYHBIMU dboTorpadun) B MH(OPMAIMOHHO-
TEJIEKOMMYHUKAIIMOHHBIX CETSAX, B TOM 4Hciie B ceTh «HTepHeT» (BKIItouas jaena
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I0 HCKaM ¢ TpeOOBaHUAMU O TPUMEHEHHH CHOCOOOB 3allUThl U MeEp
OTBETCTBEHHOCTH, MPEyCMOTPEHHbIX cTarthsiMu 1250, 1252, 1253, 1301 u 1311
'K P®), no koToppiM MOCKOBCKMUM TOPOJCKHM CYAOM Ha JATy MOJAa4d UCKOBOI'O
3asiBJICHUS MPUHSATHI 1 HE OTMECHEHBI MPEIBAPUTEIHHBIC 00ECIICUYNUTETHHBIC MEPHI
(ctates 144" TTIK P®), paccmarpuBarorcsi MOCKOBCKMM TOPOICKHM CYIOM B
KauecTBE CyJa IMEpBOM MHCTAHIMM HE3aBUCHUMO OT CYOBEKTHOIO COCTaBa
YYaCTHUKOB CIHOPHBIX MPaBOOTHOIICHUM, a TakKe OT Xapakrepa cropa (4acTh 3
ctatbu 26 I'TIK P®, cratps 28 AIIK PD).

B ciyyae ecnu B CBSI3M ¢ HapyIllIEHUEM aBTOPCKUX M (WJIM) CMEXHBIX MPaB B
WH(OPMAIMOHHO-TEJICKOMMYHUKAIIUOHHBIX ~ CETSIX, B TOM 4YHUCJIE B CETH
«HTepHeT», mpeaBapuTelbHBIE — OOecneuuTeNbHble  Mepbl  MOCKOBCKHM
TOPOACKHM CYIOM OTMEHEHBI WM HE MPUHUMAINCh, CYyJA, KOTOPOMY HAJJIEKUT
paccMaTpHBaTh TaKOE JIEJI0, ONPEAEIAETCA 10 OOUIUM IIPABUIIAM.

Ecnu numo oGpatuiock B cyn OOIIEH IOPUCIUKIIMKA C UCKOM B CBS3U C
HapylIeHUEM aBTOPCKUX U (WJIM) CMEXKHBIX TIpaB B MH(OPMAIIMOHHO-
TEJIEKOMMYHUKAITMOHHBIX CETSIX, B TOM 4HCIe B ceTu «UHTepHET», U HE COOOITUIIO
Cyny, IPUHSBIIEMY TaKOW UCK K CBOEMY ITPOU3BOJICTBY, O MPUHATHU MOCKOBCKUM
TOPOJICKUM CYZOM MPEABAPUTENBHBIX 00ECIIEUUTEIbHBIX MEp, KOTOpPbIE Ha AaTy
M0/Ia4YM MCKOBOTO 3asBJICHUS HE ObUIM OTMEHEHBI, JIEJIO MOJIEKHUT Mepeaadye Ha
paccMoTpeHrne MOCKOBCKOTO TOPOACKOrO CyJa Ha OCHOBAaHWM ITyHKTa 3 yactu 2
cratbu 33 I'TIK P®. Ecnu nuiio o6patuiioch ¢ TAKUM HUCKOM B apOUTPakHBIN CYI,
MCKOBOE 3asBJICHHUE TMOJICKUT OCTABICHUIO 0€3 paCCMOTPEHUS PUMEHUTETHHO K
npaBwiaMm nyHkTa | dactu | crateu 148 AIIK P®. Ilocne BCTymieHUs B CUILY
®denepanbHoro 3akoHa oT 28 HosOps 2018 roma Ne 451-03 «O BHeceHuu
W3MEHCHU B OTJIEJbHBIC 3aKOHOAATENIbHbIE akThl Poccuiickon ®enepanum»
(nanee — denepanbHblid 3akoH Ne 451-D3) apOuTpakHblii Cyq B YKa3aHHOM
ciydae mepenaetr naeno B MOCKOBCKHM TOpPOJACKOW CyJl Ha OCHOBaHMM 4actu 4
cratb 39 AIIK P®. CyneOHble M3Ep>KKM MPU 3TOM B3BICKMBAIOTCA C HCTLA
(uacth 4 cratbu 1 I'TIK PO, cTatest 111 AIIK PO).

[Tocne Hauana nesATENbHOCTH aNeJUIIUUOHHBIX CYI0B OOUIEH IOPUCANKLINN U
KACCALIMOHHBIX CYyAO0B OOILIEH IOPUCAMKLIMUA TEPECMOTP B aNeUISIHUOHHOM U
KACCALIMOHHOM TOpAJIKE CYIEOHBIX MOCTaHOBJIEHUH MOCKOBCKOIO TOpPOACKOTO
Cy/Zla, BBIHECEHHBIX IO JIeJIaM 3TOW KaTerOpuH, OCYIIECTBISIETCS COOTBETCTBEHHO
[lepBbIM anenIsIMOHHBIM CYAOM OOIIEH IOPUCAUKINYA U BTOpHIM KaccaliMOHHBIM
CyZIOM OOIIIeH IOPUCTUKIINY (CTAThU 19 u 19° dexepanbHOro KOHCTUTYLIHOHHOTO
3akoHa OT 31 mexabps 1996 roga Ne 1-DK3 «O cynebnoit cucreme Poccutickoit
Oenepaummy, cratbn 23 u 23° deepanbHOro KOHCTHTYIHOHHOTO 3aKOHA
ot 7 ¢espans 2011 roga Ne 1-®K3 «O cynax oOrieii FOPUCIUKIIIH).

/. Jlena mo cmopaM O  3alMTE€  HWHTEJUIEKTYallbHbIX  TpaB,
paccMarpuBaeMble apOUTPaXKHBIMU CyJaMH, 3a HCKIIOYEHUEM e, MOACYIHBIX
Cyay N0 UWHTENIEKTyaJbHbIM IpaBaM B KayeCTBE CyJa IEpBOM HHCTAHIIUH,
MOJJIC)KAT PACCMOTPEHUIO apOUTpPaXHBIMU cyJaMu CcyObekToB Poccuiickoi
®denepali B KAauecTBE CYyIOB MEPBOM HMHCTAHIMHM C Y4YE€TOM OOIIMX MpaBUI
noAcynHoctu nen (ctates 34 AIIK PO).
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[IepecMOTp B MOpsAKE aNEUISIIMOHHOIO NPOW3BOJACTBA CYACOHBIX aKTOB
apOUTpaXHBIX CYIOB cyObekTOoB Poccuiickoii @eaepaliu MO TaKUM Jejiam
OCYULIECTBIISIETCS apOUTPAKHBIMU ANEIUISIHUOHHBIMH CyAaMHu.

[lepecMoTp B MOpSAKE KAaCCAllMOHHOTO MPOW3BOJACTBA CYJACOHBIX aKTOB
apOUTpaXHBIX CYJIOB cyOBbekTOoB Poccuiickoini @Deaepanu U apOUTPaKHBIX
aneJUBILIMOHHBIX CYJOB IO TakuMm JenaMm ocyuaiectBiasercs Cyaom 1o
WHTEJUIEKTYallbHBIM ~MpaBaM. B TakoM k€ TOpSAKE paccMaTpUBAIOTCS
KaCCAIlMOHHBIE kaJl00bl TI0 JieJlaM, B KOTOPBIX OJHO M3 3asBJICHHBIX TPEeOOBaHUIA
KacaJocCh 3alUThl UHTEJUIEKTYalIbHbIX MPAB.

Kaccammonnsle >xanoObl Ha Takue CyJeOHBbIE aKThl MOAAIOTCA B OOIIEM
nopsake, npeaycMorpeHHoM cratbeit 275 AITK P®. Tlpu aTom apObutpaskHbIi Cy/I,
NPUHSABIIMK pelleHrne MO Jely O 3aluTe HHTEIUICKTyalbHBIX MpaB, 00s3aH
HaIlpaBUTh KAaCCAllMOHHYIO kano0y BMecTe ¢ AesioM B CyJl 110 MHTEUIEKTYalbHbIM
npaBaM BHE 3aBUCUMOCTH OT TOTO, KaKOoW apOMTpa)KHbIM CyJ yKa3aH CaMHUM
3asBUTEJIEM B Ka4eCTBE Cy/la, B KOTOPBIM MOJaeTCsl KaccallmoHHas sxainoda (myskr 1
yactu 2 cratbu 277 AIIK POD).

[lepecMoTp B mopsiiKe KacCAlMOHHOTO MPOU3BOJCTBA CYACOHBIX aKTOB IO
JieJlaM O HECOCTOATENbHOCTU (OaHKPOTCTBE), HAJOTOBBIM CIOpaM, a TakKXKe IO
JleJIaM, PAaCCMOTPEHHBIM MO MPaBUJIaM TJIaBbl 28" AIIK P®, qaxe ecim B X0OJI€ UX
pacCMOTPEHMsI  pacCMaTpPUBAIMCh T€  WIM  HMHBIE  BOIPOCHl  3aLUTHI
MHTEJJIEKTYaJIbHBIX IpaB, OCYILECTBISETCS B OOILIEM MOPAIKE apOUTpPaKHBIMU
CyJlaMH OKpYTOB.

B cnyyae ecnu mo pemeHur0 apOUTPakHOTO CyJa, MOJUIeKaIIeMy
IIEPECMOTPY B KaccallMOHHOM mnopsake CylnoM MO MHTEIUIEKTyalbHBIM IIpaBaM,
KacCallMOHHAas >kajlo0a BMECTE C JEJIOM MOCTyNWIa B WHOM apOUTPa)KHBIM Cy[
KACCALIMOHHOM WHCTAHLUMH, TaKOW apOUTpaXHbId CyJ NPUMEHUTENBHO K
nonoxkenusMm cratbn 39 AIIK P® nepemaer ee mo moacyaHocty B Cyn mo
MHTEJUIEKTYaJIbHBIM IpaBaM.

B cmywae mocrymnenns B Cyn 10  HMHTEIUIEKTYyaJIbHBIM — IpaBaM
KACCALIMOHHOM ao0bl BMECTE C JIEJIOM IO PEUICHUIO, OJIEKAIIEMY [TEPECMOTPY
B KACCAllMOHHOM TIOpSAJIKE  apOUTpakHbBIM  cynoM  okpyra, Cyn 1o
WHTEIUIEKTYaJlbHBIM IIpaBaM IE€pEeNacT €€ B COOTBETCTBYIOIIMA CyA IO
MOACY/IHOCTH MPUMEHUTEIBHO K MoJ0keHusM ctatbil 39 AIIK PO.

Paccmorpenne Cynom MO HMHTEIUIEKTyaJIbHBIM IpaBaM B KadecTBE Cyna
KACCALIMOHHOM  MHCTaHUMU J€J1 O 3alllUT€ HWHTEUIEKTYaJbHBIX  IIPaB,
PacCCMOTPEHHBIX apOUTPaXHBIMU cylaMu cyObekToB Poccuiickoit deneparuu,
apOUTPaXHBIMU  aNEUIALUOHHBIMU CyJlaMH, OCYIIECTBIIIETCS KOJUIETHAIbHBIM
coctaBoM cyaer (dactb 1 crateu 284 AIIK P®), a ne npesuanymom Cyna 1o
MHTEJUIEKTYaJIbHBIM IpaBaM.

8. B cuny nyHkToB 1 1 2 crathu 43* ®enepanbHOro KOHCTHTYIMOHHOTO
3akoHa oT 28 anpenst 1995 rona Ne 1-OK3  «O6 apOuTpakHblx cygax B
Poccuiickoit denepanun» (ganee — 3aKkoH 00 apOMTPaKHBIX CyJax), MyHKTa 6
yactu 6 crateu 27, cratbm 29 AIIK P® apOuTpakHbIMH cydamu
paccMaTpuBarOTCA Jiea, ykazanHuble B yacTu 4 cratbu 34 AIIK PO, HezaBucuMo ot
CyOBEKTHOTO cocTaBa YYaCTHUKOB CIIOPHBIX MIPAaBOOTHOIIEHU .
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CootBercTBytone nena noiacyansl Cyay IO HHTEUIEKTyaJlbHBIM IIpaBaM B
KAa4eCTBE CyJa NEPBOM MHCTAHLIMHU.

C ydetroM mosiokeHH ab3ana Tperbero myHkTa 2 yactv 4 crarsu 34 ALK PO,
nyukTa 15 craten 4 u craten 14" ®enepanbroro 3akona ot 26 miomns 2006 roga
Ne 135-®3 «O 3amurte kKoHKypeHIUn» (manee — DeaepanbHblil 3aKkoH «O 3ammmTe
KoHKypeHlun») Cyn 1o MHTEIVICKTyaJbHBIM IIpaBaM paccMaTpHUBaeT jena 00
OCIIApUBAHUM PEIICHUN (eaepaabHOro (TeppUTOPUATILHOTO) aHTUMOHOIOIBLHOTO
opraHa o IpHU3HAHUU HEIOOPOCOBECTHOW KOHKYpEHIMEH IEHCTBUM, CBSI3aHHBIX C
npUOOpPETEHUEM UCKITIOUYUTEIBLHOTO MpaBa Ha CPEJICTBA MHIUBUTyIIA3aIUH.

Ucxons u3 yactu 8 crateu 44, ctathu 48 @enepanibHOTO 3aKoHa «O 3amuTe
KOHKYPEHI[MU» TOMY K€ CyAy MOJCYAHbl Jena o0 OCHapuBaHUU PEIICHUM
AHTUMOHOIIOJIBHBIX OPTaHOB 00 OTKa3e B BO3OYXIACHUHU U O MPEKPAIECHUU Jielia O
NPU3HAHUA  HEA0OPOCOBECTHON  KOHKYPEHLHMEW JEHCTBUM, CBSI3aHHBIX C
NpUOOPETEHNEM UCKITIOYUTEIBHOTO MpaBa Ha CPEACTBA MHANBUAYATU3ALIMH.

Jlena mo cnopaM O TpPU3HAHUKA CYJAOM aKTOM HEIOOpOCOBECTHOM
KOHKYPEHIIMU JIEWCTBHM MpaBOOOdaAaTessi, CBSA3AHHBIX C MPEIOCTaBICHUEM
paBOBOM  OXpaHbl TOBAapHOMY 3HaKy, Takxke mnojacynusl Cyay 1o
WHTEJUIEKTYaJIbHBIM MPaBaM B KauyeCTBE CyJAa MEPBOM MHCTAHIIMM HA OCHOBAaHUH
nyHkTa 2 yactu 4 ctateu 34 AIIK P®, nockoJibKy pelieHue cyia mo TaKoMy JIETy
ABJSIETCA B CHily moAamyHkta 7 myHkta 2 cratbu 1512 'K P® ocHoBanuem
MPU3HAHUSL HEIECUCTBUTEIBHBIM IPEAOCTABICHUS IPABOBOM OXpaHbl TOBAPHOMY
3HAKY.

9. Ilo cwmbicny myHkta 6 yactu 6 crateu 27, cratbu 29 AIIK PO,
nyuktoB | u 2 cratsu 43° 3akoHa 06 apOUTPaKHBIX CyHaX B UX B3aUMOCBSIZH C
nonoxxkenusimu cratbu 1069 'K PO CynoM 1mo HMHTEIUIEKTyaJlbHBIM IIpaBaM B
KauecTBe CcyJa INEpBOM MHCTAaHIMU paccMaTpUBAIOTCA JieJa 10 crhopam o
BO3MEILIEHUH BpeJla, TPUUUHEHHOTO MPU3HAHHBIMU HE COOTBETCTBYIOIIMMHA HHOMY
HOPMATHUBHOMY MIPAaBOBOMY aKTY, UMEIOIIEMY OOJBIIYIO FOPUIUYECKYIO CHITY, U HE
JEUCTBYIOLUIMMU MOJHOCTHIO WJIM B YaCTH:

HOPMATHBHBIMH NPABOBBIMU aKTaMH OPraHOB BJIACTU B cepe MaTeHTHBIX
IpaB U MpaB Ha CEJIEKUHUOHHBIE JOCTHKEHHUS, IPaBa Ha TOMOJIOTUU UHTETPATbHBIX
MHUKpPOCXEM, IpaBa Ha CEKPEThbl MPOM3BOJCTBA (HOY-Xay), MpaBa Ha CpEICTBa
WHJVMBUAYyaW3allid, IpaBa WCIOJIb30BaHUS pE3YyJbTaTOB HWHTEIJIEKTYaJIbHOU
NEATEIbHOCTH B COCTABE €IMHON TEXHOJIOTHH;

akTamu  (enepaybHBIX OPraHoOB HCIOJHUTEIBLHOW BIacTu B  cdepe
NMAaTeHTHBIX MPaB U MpaB HAa CEJEKIMOHHBIE JOCTHKEHUS, MpaBa HA TOMOJIOTHHU
MHTETpaJIbHbIX MUKPOCXEM, IIPaBa Ha CEKPEThI MMPOU3BOJICTBA (HOY-Xay), MpaBa Ha
CpeacTBa WHJMBUIyaIu3aluu, npaBa MCIIOJIb30BaHUS pe3yJbTaToOB
MHTEJUIEKTYaJIbHOM JESITEIbHOCTH B COCTaBE €AMHOM TEXHOJIOTHH, COACPKAUUIMU
Pa3bICHEHMS 3aKOHOAATENbCTBA U 00J1a/1al0IIMMU HOPMAaTUBHBIMU CBOMCTBAMHY;

HEHOPMATHUBHBIMU TPABOBBIMU aKTaMH, pEHICHUSIMH U JIEUCTBUIMHU
(6e3neiictBueM)  (enepadbHOro  OpraHa  MCIIOJIHUTEIBLHONW  BJIACTU  TIO
WHTEJUIEKTYallbHOM COOCTBEHHOCTH, (PenepaibHOr0 OpraHa HMCIOJHUTEIbHON
BJIACTU TO CEJIEKUMOHHBIM JOCTHXKEHHSIM M HX JOJKHOCTHBIX JIMI[, OPraHOB,
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ynosHoMO4YeHHbIX [IpaBurensctBoM Poccuiickonn @Penepanum paccMaTpuBaTh
3asiBKHM Ha BblJauy IATEHTA HA CEKPETHBIE N300PETEHMUS.

Tem xe cynoM paccMaTpuBaroTCs JAejia IO CIopaM O BO3MEUIEHUHW BpeEna,
NPUYUHEHHOTO HE3aKOHHBIMH pEHICHUSIMH (PeepaibHOrO (TeppUTOPUATHHOTO)
AHTUMOHOIIOJIBHOTO OpraHa O NPH3HAHUU HEIOOPOCOBECTHOM KOHKYpPEHIIMEH
JEUCTBUMN, CBSI3aHHBIX C NPHOOPETEHUEM HCKIIOUHUTEIBHOIO IMpaBa Ha CpPEJCTBA
WHMBUAYaIN3aUN.

VYkazannsle gena noacygHbl Cyay MO HHTEJUICKTYyaJIbHBIM INpaBaM KakK B
cilydae, Korja TpeboBaHUE O BO3MEILEHUHU Bpe/ia 3asBJICHO B CyJ OJTHOBPEMEHHO C
TpeboBaHHEeM 00 OCHapUBaHUU COOTBETCTBYIOIIETO aKTa, TaK U B Clydae, €Cld
TpeOOBaHKE O BO3MEILIEHUU Bpe/ia 3asBJICHO OTIEIBHO.

10. Ilonoxenusi o komnereHuu Cyja Mo MHTEIEKTYaJbHBIM MpaBaM B
KAauecTBE CyJa NEPBOM MHCTAHIMM SBJISIOTCS CHEIUAIbHBIMUA 110 OTHOLIEHUIO K
MOJIOKEHUSIM NyHKTa 2 vactu | cratem 29, vactu 1 craten 197, wactu 1
cratbu 198, wactu 4 cratem 200, wactm 2 crarem 201 AIIK P®. Ilpu
PacCMOTPEHUU €N, OTHECEHHBIX K BeAeHUIo Cyia M0 MHTEIJIEKTyalIbHbIM IPaBaM,
OTCYTCTBUE y CyOBEKTa cropa MHTEpeca MMEHHO B MPEINPUHUMATEIbCKON WIH
WHOM HKOHOMHMYECKOW cdepe Mpu HAIMYUM HMHOTO OXPAHSAEMOIo 3aKOHOM
MHTEpeca HE BJICYET OTKA3 B MPEJOCTABICHUH 3aIHTHI.

B ciywae ecnu B OJTHOM 3asiBI€HUHM COEJUHEHO HECKOJBKO TPEOOBAHUH,
CBSI3aHHBIX MEXAY cOo00il 0 OCHOBAHUSM BO3HUKHOBEHHUS WM MPEICTABICHHBIM
nokasarenbctBaMm (yacth 1 crateu 130 AIIK P®), onHO M3 KOTOPBIX MOJICKHUT
paccMoTpeHnto CyIoM II0 MHTEUIEKTYaJbHBIM IIpaBaM, a JAPYyroe — HHBIM
apOUTpaXXHBIM CYJIOM IE€pBOMl MHCTAaHUUH, Jeno paccMmarpuBaercss Cynom 1o
WHTEJUIEKTYJIbHBIM IIPABaM.

11. Tlocne Bctymienus B cuny DenepanbHoro 3axkoHa Ne 451-03 mnpu
NOCTYIJIEHUU B CyA, apOuTpaxkHbiii cyn, Cya o MHTEIUIEKTyalbHBIM MpaBaM B
KAauecTBE Cy/Ja IMEepBOM HMHCTAHIIMM HMCKOBOTO 3asIBJICHUSA, aJMUHUCTPATHUBHOIO
MCKOBOI'O 3asIBJICHMS, 3asBJICHUS MO JEIy C HapyLIEHUEM MpaBWi MOACYIHOCTH
Takoe 3asBleHHE BO3BpaiaeTcs 3asBuTento (myHKT 2 yacti 1 crarteu 135 TTIK PO,
nyHKT 2 yactu | crateu 129 Kopekca aaiMUHHCTPaTHBHOTO CyAONPOHM3BOJICTBA
Poccuiickoit @enepannn (nanee — KAC P®D), nynkr 1 yactu 1 crareu 129 AIIK PO).
Ecnin ykazaHHOe OOCTOATEIBCTBO BBICHSAETCS TMOCHE TPUHATUS HCKOBOTO
3asBJICHUS,  AJIMHHHCTPATUBHOIO  HCKOBOIO  3asBIEHUSA,  3adBJICHHUS K
IIPOU3BOJICTBY, JIEJO0 MEPENAETCA MO MOJACYIHOCTH MO MPAaBHIaM, YCTAaHOBJICHHBIM
nyHkTOM 3 wacté 2 ¥ gacteio 2! crateu 33 I'TIK P®, myskrom 2 wacTé 2
qactsio 2" crarsn 27 KAC PO, mynktoM 3 wacti 2 1 uacThio 4 cratei 39 ATIK PO.

12. 3asBieHue 0 JOCPOYHOM MPEKPAIICHUU MPABOBOM OXpaHbl TOBAPHOTO
3HAaKa BCJIEJICTBUE €r0 HEMCIOJIb30BaHUSl B Cllydae BO30YKIEHUS B OTHOUICHUU
npaBoo0IIaiaTens ieja 0 0aHKPOTCTBE pacCMaTPUBAETCA B Jiejie 0 OAaHKPOTCTBE.

13. Tlo genam o 3amuUTe MHTEIJIEKTYalIbHBIX MPAB CYIOM, apOUTPaKHBIM
CyJIOM Ha JIF000# CTaauM Mpolecca MOTYT ObITh MPUHSATHI MEPHI IO 00ECIICUESHUIO
MCKa TIPY HAJIMYMKU OCHOBAHUM, MPETYCMOTPEHHBIX COOTBETCTBEHHO cTarkeil 139 ['TIK PO
u crarset 90 ALK PO.
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[Ipu »TOM 3asBIEHHME O TMPHUHATHH OOECHEUYUTETHHBIX MEp B BHUJE
3aMnpenieHusi OTBETYMKY U JPYTMM JIMIIAM COBEPIIATh ONpECICHHbIE JEHCTBHUS, B
TOM dYHcie O 3ampere (eaepaqbHOMY OpraHy HCIOJHUTENBHON BIACTH IO
MHTEJUIEKTyallbHOW COOCTBeHHOCTH (nmanee — PocmateHT) paccmarpuBarth
BO3PAXEHUSI MPOTUB MPEIOCTABICHUS IPABOBOM  OXpaHbl  pe3yJbTaTaM
UHTEJUIEKTYaJIbHOM JESATENbHOCTH M CPEJCTBAM HWHAMBUAYaJW3allid, COBEpPILIATH
NEUCTBUSL TIO0 TOCYJAapCTBEHHOW pPETUCTpAllMM U JpyrHe, MOXET ObITh
YIIOBJIETBOPEHO, €CJIM YKa3aHHbIE OOECIEUUTENIbHBIE MEpPbl HENOCPEICTBEHHO
CBSI3aHBI C IPEIMETOM 3asiBJICHHBIX TPEOOBAHUN U B Cllyyae y/IOBJIETBOPEHUS UCKa
HEIIPUHATUE MMEHHO OJTHUX MeEp 3aTpyAHUT WIH CIEIacT HEBO3MOKHBIM
UcCIojHeHue cynebHoro akta (4acte 2 ctatbu 139, myHkrt 3 vactu 1 crareu 140
['TIK P®, gyacts 2 crarbu 90, myHkT 2 yactu 1 ctateu 91 AIIK PO).

14. Ilpokypop Ha OCHOBaHMSIX W B TOpPSAOKE, MPEAYCMOTPEHHBIX
cratbeil 45 I'TIK P®, BnpaBe oOpaTuThCs B Cy[ C 3asBICHUEM B 3allUTy
HapYLIEHHbIX HMHTEJUIEKTyalbHBIX IpaB, B TOM YHKCJIE B 3aUIUTy HAPYIICHHBIX
paboronareseM TmpaB paOOTHUKOB KakK aBTOPOB CIYKEOHBIX pPE3YJIbTATOB
WHTEJUICKTYaJIbHOM  JI€SITEIBHOCTH  (CIIy’)KEOHBIX MPOU3BEACHHM, CIyKEOHBIX
U300pETCHUM, CITYKEOHBIX TOTIOJIOTHI U Jp.).

15. MHUcxons u3 nonoxenuid crtatbu 1253 T'K P®, mpokypop Bmpase
IpEeIbsIBUTH B ApOUTPaKHBIN CyJl TpeOOBaHUE O JIMKBUAALNU FOPUIUUECKOTO JIUIa
WIM O NPEKPALIECHUH JEATEIBHOCTH I'PAXKIAHWHA B KAayeCTBE WHIWBHUIYaJIbHOTO
IPEANPUHUAMATENS B Clydae, €CIM HOPUAMYECKOE JIMLIO WIH TPaXIaHWH IpU
OCYLIECTBICHUM UM  MNPEAIPUHUMATEIBCKOM  JEATENBHOCTH B KadeCTBE
VHAMBUIYAJIbHOTO MpPEINpPUHUMATENS] HEOJHOKPATHO WWJIM TIpyOdO HapyuaroT
VCKJIFOUNTEIIBHBIE MPaBa HA pe3yibTaThl MHTEJUIEKTYAJIbHOM AESATENBHOCTH U Ha
CpellCTBa MHIMBHUIyaTIU3aLUU.

16. IlpumenutenbHO K ab3amy maromy vactu 1 crateum 52 AIIK PO
IPOKYpOp BIIpaBe O0OpaTUTbCA B apOUTPa)KHBIM CyJ B 3alIUTy HWHTEPECOB
MyOJIMYHO-TIPABOBBIX 00pa3oBaHMil C TpeOOBaHWEM O TMPU3HAHUM TIATEHTA
HEJEHUCTBUTEIbHBIM (MOANYHKT 5 mnyHkta | crarebm 1398 I'K P®), ecnmu
OCHOBAHHMEM JJI1 3TOTO MOCIYXWJIH BBISIBIEHHBIE B XOJI€ MPOBEPOK HAPYIICHUS
npaB MyOJMYHO-TIPABOBBIX 0Opa3oBaHuil. [Ipokypop Takke BIpaBe 0OpaTUTHCA B
Cyll ¢ TpeOOBaHHEM O MPU3HAHUM TIpaBa MyOJUYHO-TIPABOBOTO OOpa3oBaHUsS Ha
WHBbIE pE3yJbTaThl HMHTEIUIEKTYaJIbHOW JEATEIBHOCTH, CO3JaHHBIE B paMKax
rOCy/IapCTBEHHBIX KOHTPAKTOB M 0€3 KOTOpPBIX T€ WIA MHBIE OOBEKTHI
IPOMBIIIJIEHHON COOCTBEHHOCTH HCIOJB30BAaThCS HE MOTYT (Hampumep, Korma
nporpamma st OBM  3aperncrpupoBaHa € yKa3aHUEM B CBHUJAETEIBCTBE B
KayecTBE MPaBOO0Ia1aTeNs HEHAJIEKAIIIETO JIUIIA).

17. Oprasuzanuu, OCYILIECTBISIOIIUE  KOJUIEKTMBHOE  YIIpPaBJIEHUE
aBTOPCKUMHU W CMEXHBIMU TIpaBamMu (Jajee — OpraHu3alliyd IO YMPaBICHUIO
npaBaMu), B COOTBETCTBUM C TIOJHOMOYUSMH, MPEAOCTABICHHBIMU UM
paBoo0IaIaTEN MU, 3aKII0OYAIOT C MOJIb30BATEISAMU JUIIEH3UOHHBIE TOTOBOPHI O
MPEIOCTAaBICHUU UM IIpaB, MEPEIAHHbIX B yNpaBieHUE MpaBooOIanaTensiMu, Ha
COOTBETCTBYIOILIUE CIOCOOBI HCIONBb30BaHUS OOBEKTOB ABTOPCKUX U CMEKHBIX
IpaB Ha YCIOBUSAX MNPOCTOM (HEHCKIIOUUTEIbHON) JMIEH3UM M COOMPAIOT C
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MOJIb30BATENIe BO3HArPaXJACHUE 3a UCIOJIb30BAHUE 3TUX OOBEKTOB. B ciydasx,
€CIM OOBEKTHI AaBTOPCKUX M CMEXKHBIX IpaB B COOTBETCTBUU C ['pakIaHCKUM
kogekcoMm Poccuiickori denepannyu MOTyT OBITH HCIIOJNB30BaHBI 0€3 Coryiacus
npaBooONaaTensi, HO C BBIUIATOM €My BO3HArpaXKIeHHUs, OpraHU3alUU IO
YIPABJICHHUIO MTPaBaMHU Ha KOJUIEKTUBHON OCHOBE 3aKJIIOYAIOT C MOJIb30BATEISIMH,
VMHBIMU JIMIAMH, Ha KOTOpbIX ['paxnanckum kojaekcoM Poccuiickon denepanuu
BO3JIaraeTcsi 00SI3aHHOCTh MO YIIATE CPEACTB JJIA BBILIATH BO3HATPAXKICHUS,
JIOTOBOPBI O BBIIUIATE BO3HArPAXKIEHUS U COOMPAIOT CpEeACTBA HA OSTU LEIU
(myHkT 1 crateu 1243 T'K POD).

B cuny a63ama Broporo mynkra 1 crateu 1243 I'K P® opranuzanuu mo
VIOPABJICHUIO TMpaBaMH ©O€3 JOCTATOYHBIX OCHOBaHUM HE BIIpaBe OTKa3aTh
MOJB30BATENI0 WM WHBIM JHMIAM, HAa KOTOPBIX ['pakJaHCKUM KOAEKCOM
Poccuiickoii ®enepanuu Bo3naraerca OO0S3aHHOCTh M0 YIUIaTe€ CPEACTB s
BBIIUIATHl BO3HArPAKIEHUSA, B 3aKIIOUEHHH J0roBopa. IIpu HeoOocHOBaHHOM
YKJIOHEHUHM OPraHu3alii OT 3aKJII0UYEHHUS JOTOBOPA CHOP MOJJIEKHUT Pa3pelIeHUIO
o npasuiaM crateu 445 'K PO.

3aKkiIr0YeHue MpaBooOagaTeNieM ¢ OpraHu3alue Mo YIpaBJIeHUIO TpaBaMu
JIOTOBOpAa O Teperaye MOJTHOMOYMI MO YNPaBICHUIO MPUHALICKAIUMUA €My
IpaBaMU He JIMILIAET yKa3aHHOE JIMIO MpaBa CaMOCTOSATEIBHO 00palaThes B Cy 3a
3aIATON CBOMX HAPYIIEHHBIX WX OCIIAPUBAEMBIX IIPAB.

IIpn oOTCyTCTBHMM J0rOoBOpa O Iepeadye IOJHOMOYMI 110 YIpPaBICHUIO
IIpaBaMU C aKKPEAUTOBAHHOW OpraHU3alMEN IO yIpaBJICHUIO IpaBaMu (Jajiee —
aKKpeUTOBaHHAs oOpraHu3anusl) MpaBooOiazaTelb BOpPaBe B  HOPSIKE,
yCTaHOBJICHHOM TYHKTOM 4 ctathul 1244 T'K P®, B m1000i1 MOMEHT MOJIHOCTHIO
WIM YacTUYHO B TMHCbMEHHOM (opMe OTKazaTbCsd OT YNpaBiIeHUs 3TOH
OpraHM3alMeNd ero IPaBaMH.

18. MUcxons u3 monoxenuit crareid 1242, 1245 'K P®, opranmuzamus mo
VIOPABJICHUIO MPAaBAMH MOXET BBICTYNAaTh B CyA€ KAaK OT MMEHHM KOHKPETHBIX
npaBooOIaaaTenei, TaKk U OT CBOETO UMEHH.

AKKpeaAUTOBaHHAs] OpraHu3alys BIPaBe MPEAbABISATh TPEOOBAHUS TAKXKE OT
MMEHHM HEONPEACICHHOTO Kpyra mpaBooOianareneit (ab3ar BTOpOMl NyHKTa 5
cratbu 1242 'K PO).

ITo cmbiciy mynkTa 5 cratbu 1242 I'K PO, npenssBiss TpeOoBaHuUs B Cyie,
a TaK)Ke COBepllas MHbIE IOPUINYECKHE IEHCTBHUS, HEOOXOIUMBIEC AJIsl 3aIIUTHI
npaB, MEpeJaHHbIX B YIPABJICHHE OPraHU3ALMM [0 YIPABJICHUIO MPAaBAMH, ITH
OpraHu3aliyd JEHUCTBYIOT B 3allUTy IpaB JHI, NEpEJaBlIMX IIOJTHOMOYHUS Ha
YIPABJICHHUE ITPABAMH.

B cBsi3M ¢ 3TUM NpU PELIEHHH BOIpOCAa O MPUHATUH, BO3BPAaTE MCKOBOIO
3asiBJICHUS CyJ MpPOBEpsET, YKa3aHO JIW B HEM, OT YbEro HMMEHHU 3asBIICHO
TpeOOBaHKME OpraHu3alyell Mo YMNpaBICHHUIO MpaBaMU Ha KOJUIEKTUBHOM OCHOBE
(cBoero, KOHKPETHBIX IMpaBooOjafaTesned WIM  HEONpPEIeJIECHHOro  Kpyra
npaBooOianareneit). [lpu oTcyTcTBUM yka3aHHOU HH(DOpMALIMK apOUTPAXKHBIN CY
OCTaBJISIET UCKOBOE 3asiBlieHue 0e3 ABmxeHus (crarbs 128 AIIK PD).

K tpeboBanusimM, 3asBis€MbIM OT HMMEHHU OpPTaHU3ALMU MO YIMPABICHUIO
npaBaMd Ha KOJUIGKTUBHOM OCHOBE, MOTYT OBbITb OTHECEHbI, B YaCTHOCTH,
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TpeOOBaHMs AKKPEAUTOBAHHOW OpTraHM3AIlMN O 3aKJIIOYCHHUH, WCTIOJHEHUU WITU
pacTOpKEHUU  JOroBopa O  BBIIJIATE  BO3HArpaXKJIeHUs 3a  CBOOOAHOE
HCIIOJIb30BaHUE 00BEKTOB aBTOPCKUX M CMEXKHBIX MPaB, B TOM YHCIJIe TPeOOBAaHUS B
CBS3M C HEHUCIIOJIHCHHEM TI0JIh30BATEISIMU  JIOTOBOPHBIX OO0S3aTENBCTB 10
MPECTABICHUI0 OTYETOB OO0 HCIOIB30BAaHUU OOBEKTOB ABTOPCKUX U CMEXKHBIX
paB, a TAaKKe HWHBIX CBEJACHUN M JTOKYMEHTOB, HEOOXOIWMBIX IJisi cOopa
pacrpeneneHus Bo3HarpaxaeHus (myHKT 3 cratbu 1243 'K PD), o npumeHneHun
MEp OTBETCTBEHHOCTH 3a HapyUIEHUE YKa3aHHOTO JOroBOpa, TpeOoBaHUS 00
00s13aHUU TPEAOCTABUTH CBEIICHUSA, HEOOXOIUMBIE JUisi 00ECIEeUEHHUs BBIILIATHI
BO3HArpaXkICHUSI npu nepenpoaake OpUTHHAJIOB MpOU3BEICHUIN
HM300pa3UTEILHOTO  HMCKYCCTBA, aBTOPCKMX  PYKOIHCEH (aBTOrpacdhoB)
JUTEPaTyPHBIX U MY3bIKaIbHBIX NMpou3BeaeHui (ctaths 1293 'K PD).

AKKpPEOUTOBAHHOM  OpraHM3aluMeld 1O  YIPAaBJICHUIO [paBaMud  Ha
KOJUIEKTUBHOM OCHOBE OT HMMEHHM HEONPENENIEHHOTO Kpyra mpaBooOianareneit
MOTYT OBITh 3asiBJICHbl TpeOOBaHUs 00 YIIaTe BO3HATPaXIACHUS 3a CBOOOJHOE
BOCITPOU3BECHUE dboHOorpamMm u ayIMOBU3YaJIbHbBIX MPOU3BEACHUN
UCKJIIOYUTEIBHO B TUYHBIX 1eNsx (ctaThs 1245 'K PO).

He saBnsercs oOpailieHHMeM OT HWMEHHM  HEONPEACJICHHOTO  Kpyra
npaBooOIaiaTesiel MpeabIBICHUE AaKKPEAUTOBAHHOM OpraHu3alued B Cy.
TpeOOBaHUI B CBS3M C KCIOJIB30BAHHEM KOHKPETHBIX OOBEKTOB aBTOPCKUX U
CMEXHBIX TpaB B cllydyae, KOTJla KOHKPETHBIM MpaBoOOaaTesb MOXKET OBITh
YCTaHOBJICH (OTPEJIEIEH), B YaCTHOCTHU TPeOOBAHHUS O B3bICKAHUHM BO3HATPAXKICHUS
aBTOpaM  MY3bIKQJIBHBIX MPOM3BEIEHUNA (C TEKCTOM WM 0e3 TeKCcTa),
WCIIOJIb30BAaHHBIX B ayJAHOBU3YAJIbHOM TNIPOM3BEIACHUH, B Ciydyae ITyOJIMYHOTO
UCIIOJIHEHUSI TMOO COOOIIeHHs B A(DUp WK MO KaOeo TaKOTO ayJUOBU3YaIbHOTO
npousBeaeHuss (nyHkt 3 crateu 1263 I'K P®), o mnpumeHeHun wMep
OTBETCTBEHHOCTH 32 HApYIICHUE UCKITIOYUTEILHOIO MPaBa.

19. Ilpu oOpamenun B CyI OT WMEHH KOHKPETHOTO IPaBOOOIaIaTENs
OpraHu3alys MO YIPABICHUIO MPaBaMu MOJIb3YETCS MPOLIECCYaTbHBIMU MPaBAMU U
HECeT MpoleccyaabHble 00513aHHOCTH UCTIA (YacTh 4 ctathu 53 AIIK PD).

Uctiiamu mo nenmy sBISItOTCS 00JialaTeNid aBTOPCKUX W (UJIM) CMEXKHBIX
npaB, B 3alllUTy MHTEPECOB KOTOPBIX oOpaTuiiach opranHuzaius (cratbu 1252,
1301, 1311 TK P®), B cuny ¢akra oOpailieHusi OpraHU3alUd O YNPABICHUIO
npaBamMu B cyia. VM mpuHamiekar MpoleccyalbHble MpaBa, MPEeayCMOTPEHHbIE
cratbeii 41 AIIK PO.

I[Ipyu »TOM oOpraHuzanus JOJDKHA TPUHITH pPa3yMHbIE MeEpbl IO
YCTaHOBJICHHIO TIpaBooOJajaTesied u 3a0aroBpeMEHHOMY WX YBEIOMJICHHUIO O
HAMEPEHUU OOpPATUTHCSI C COOTBETCTBYIOIIMM TpeOOBaHMEM B CYJI, a TaKkKe
MPEeA0CTaBUTh UM MHYIO0 MH(OpPMAIIHMIO, UMEIOIIYI0 OTHOIICHUE K ey (IMyHKT 1
CTaThM 6, MyHKT 2 CTaThbU 65°TK P®, yactu 1 u 2 cratbu 4, crates 9 AIIK PO).

[Ipu oOpamieHun B CyJ B 3alllUTy IMPaB KOHKPETHOTO MpaBOOOJIagaTess
JJaHHasl opraHu3aius o0s3aHa yKa3aTh CBEACHUS O HEM, I[103BOJISIIONINE
uaeHTUGUUMpoBaTh ero (haMuiauio, UM U OTYECTBO MJIM HAMMEHOBAHUE, MECTO
JKUTEJIbCTBO WJIM MECTO HAaXOXIEHHUsS), a TakKe MPEJCTABUTh IOJTBEPKICHHE
HalpaBJeHUs] €My KOMHHM KMCKOBOTO 3asdBJICHHS M TMPUJIAraeéMblX K HEMY
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JIOKYMEHTOB, KOTOpbIE€ OTCYTCTBYIOT Y mpaBooOianatenst (MyHKT 2 dYacTtu 2
ctatbu 125, nynkt 1 wactu 1 crareu 126 AIIK P®). Eciu opranuzanus mo
VOPABJICHUIO MpaBaMH JCHCTBYET HA OCHOBAaHMHM JIOrOBOpa C JApyrou
OpraHu3alyeld, B TOM YHWCJIE€ WHOCTPAHHOM, YNpaBIAIOMIEH mnpaBamMu (MYHKT 3
cratbu 1242 'K P®), yka3piBatoTcs cBeieHus: 0 GaMUINK, UMEHU U OTUECTBE WIIH
HAaUMEHOBAaHMM TNpaBooOazaTens, a TaKXKe CBEJACHHS O HaUMEHOBaHUU U
MECTOHAaXOXJACHUU JTOM OpraHuM3auuu. B ciiyyae HeECOONIOAEHUsS TaKoro
TpeOOBaHUS CyJA OCTaBiseT 3asBICHHE O€3 [BWKEHUS B COOTBETCTBUU CO
cratbeil 128 AIIK PO.

20.  AxkpemautoBaHHas opranu3anus (ctatbs 1244 I'K P®D) neiictByet 6e3
JIOBEPEHHOCTH, TIOATBEPKIasi CBOE MPAaBO HAa OOpalleHHE B CyJ 3a 3aIIUTOHN MpaB
KOHKPETHOIO MpaBooOianarenss (WM HEONpEAENIEHHOro Kpyra JIMI B cCllydae,
IpeayCMOTpEHHOM a03alleM BTOpbIM NyHKTa S5 crateu 1242 T'K PO)
CBUJETENBCTBOM O TOCYAAPCTBEHHOW aKKPEAUTALIMH.

Opranusanusi, He SBIIIONIASCS AKKPEAMUTOBAHHOW, TaKXKe AEUCTByeT 0e3
JIOBEPEHHOCTH, HO ISl TTOATBEPKICHUS MpaBa Ha OOpalIeHue B CyJl 3a 3allUTON
paB KOHKPETHOTO MpaBoOo0IaaTelNs MpeICTABIsIET CBOM yCTaB, a TaKkKe JI0rOBOP
C COOTBETCTBYIOIIMM IHpaBooOiazareneM o I[epeAadye MOJHOMOYMHA IO
VIOPABJICHUIO MpaBaMHU WA JIOTOBOP € JPYroil opraHu3alue, B TOM YHCIIE
MHOCTPaHHOM,  yNpaBisAOUIe  mpaBaMH  Takoro  IpaBooOiiajaTens  Ha
KOJUIEKTUBHOM OocHOBe (yHKT 3 ctatbu 1242 T'K POD).

21. B cuny nyskra 2 crateu 1243 I'K PO, ecnu nuiieH3MOHHBINH 10TOBOP C
II0JIb30BATEIEM 3aKII0YaeT HEMOCPEACTBEHHO NpaBooOagaresb, KOHKpETHas
OpraHu3alysi Mo YINpaBICHHUIO IpaBaMU MOXET COOMpPATh BO3HArpaXkJeHUE 3a
UCIIOJIb30BaHUE 0OBEKTOB aBTOPCKUX U CMEXHBIX IIPAB TOJIBKO MPU YCIOBHH, UTO
3TO MPSAMO MPETYCMOTPEHO ITHUM JI0TOBOPOM.

Ecnu npu paccMOTpeHHH MCKa, MPEABSIBICHHOTO OpraHu3alyell B 3alUTy
npaB KOHKPETHOTO MpaBooOjafaTelis, YCTaHOBJIEHO, YTO MEXIY OTBETYMKOM M
npaBoo0IaaTesieM MUMEETCsl JUIEH3UOHHBIN JOrOBOp O MPEIOCTAaBICHUM IpaBa
WCIIOJIb30BAaHUSI ~ CIIOPHOTO  pe3yibTaTa MHTEJUIEKTyaJIbHOW  JI€SITEIbHOCTH
UCITOJIb30BAaHHBIM OTBETYMKOM CIIOCOOOM, TO MPHU OTCYTCTBHM YCJIOBHS O IpaBe
JAHHOM OpraHu3anuu Ha cOOp BO3HArpaXkJACHHsl 3a MCIOJb30BaHUE OOBEKTOB
aBTOPCKHUX W CMEXHBIX MpaB B 3TOM JOrOBOpe TpeOOBaHHE OpraHMU3allMd He
MOJJIEKUT YOBJIETBOPEHUIO.

22. Ilpou3BoACTBO MO ey, BO30YXKICHHOE HAa OCHOBAaHUU HCKOBOTO
3asBJICHUS] OpPraHW3allMi 10 YINPABICHUIO NpaBaMH, IOJAHHOIO B 3alLUTY
KOHKPETHOTO MpaBoo0iaiaTesi, MOKET ObITh MPEKpaIlleHO B TOM YHCIIE B CIyyae
OTKa3a 3TOM opraHu3aluud OT HCKa, €CIM MpaBooOJafaTesb HE 3as{BUT O
pacCMOTPEHHMH Jiefla MO CYIIECTBY, a TAKXKE B Cllydyae 3aKJIIOUEHHUS MHUPOBOIO
CorjalieHus Mexay ImpaBooOnanareneM (B TMpeAesax ero MOJTHOMOYHMM) H
OoTBeTYUKOM (C ydeToM nyHkTa 2 cTatbu 1243 'K P®) unum mexay sToit
opraHuzanuen (B mpenenax ee MOJHOMOYMN) U OTBETYUMKOM (C y4eTOM MyHKTa 1
ctatbu 1243 T'K P®), ecnu 3T0 HE MPOTUBOPEUYUT 3aKOHY U HE HapyllaeT mpasa
npaBooOianarens u Apyrux auil (yacte 5 cratbu 49 AIIK PO).
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Bmecte ¢ TeM KOHKpeTHBIH MpaBooOsiafaTeNlb BIpPaBE 3asBISTh CBOU
BO3PAXKEHUS MPOTUB 3aKJIFOUEHHS] MUPOBOTO COMVIAIICHUS MEXAY OpraHu3aluen u
OTBETYHUKOM.

23. B cnydae ecnu mo WCKy OpraHU3ali MO YIPABICHHUIO IpaBamMH
(B TOM 4HClie AKKPEAUTOBAHHOW OpraHM3allii) O B3bICKAHWU YOBITKOB WM
KOMIIEHCAllUM 32  HApyLIEHHWE  HMHTEJUIEKTyaJIbHBIX  IMpPaB  KOHKPETHOIO
npaBooOianaresns, O B3bICKAHMM BO3HArPaXKJEHUS B TIOJIb3y KOHKPETHOTO
npaBooOanaresns 3asBICHHbIE TPeOOBaHUS YIOBIETBOPEHBI, CYyJl YKa3bIBaeT B
PE30JI0TUBHON YacTU CyJIeOHOTO aKTa Ha B3bICKAHHE COOTBETCTBYIOIICH CyMMBI B
MOJIb3y ATOr0 MpaBoOOJIaaTeNsl, a TakKe Ha TO, YTO OT €r0 UMEHHU JIEUCTBYET
JTaHHAsi OpraHU3allMsl MO YHPABJICHUIO MpaBaMU. B MCMOIHUTETHLHOM JIMCTE MPHU
U3JI0)KEHUH PE30JIIOTUBHOM 4YacTU CyAeOHOro akTa mpaBooOiajareib, B 3allUTY
paB KOTOPOro ObLI MOAAH MCK, TAKXKE YKAa3bIBA€TCS B KaueCTBE JIMIIA, B MOJb3Y
KOTOPOTO MPOU3BOJUTCS B3bICKAHHWE, a OpraHU3alys MO YNPABIECHUIO IPaBaMH,
OCYULIECTBJISIBIIASL MPOLECCYaJIbHbIE MpaBa M OOS3aHHOCTH HCTLA, — B KAaYECTBE
B3bICKATES.

Ecnu 3asBieHHble TpeOOBaHUSA YJIOBIETBOPEHBI, CyACOHBIE paCXOJlbl,
MIOHECEHHBIE OpraHM3alMedl M0 YOPABJICHHUIO IIpaBaMHU, B3bICKMBAIOTCS B €€
nosib3dy. Ha3zBaHHasi opraHu3anus yKa3blBA€TCSI B KadyeCTBE B3bICKATENS B
OTHOUIEHUH JTAHHOW CyMMBI B BBIJJABAEMOM € UCIIOJIHUTEIIEHOM JIMCTE.

[Tonoxenuss mnynkroB 19, 21, 22 HacToAIlIero TIOCTAaHOBJICHUS HE
pacnpoCTpaHslOTCS  Ha  CiOy4yaud  MpeabsABIEHUS B cyd  TpeOoBaHMI
AKKpEINTOBAaHHOM  OpraHM3alMedl OT HMMEHHM  HEONPEJECIEHHOrO0  Kpyra
npaBooOsaaTeneii, a TakkKe Ha CHOpPhl O 3aKIIOYEeHUH, 00 UCIHOJHEHHH,
U3MEHEHUM W O TNPEKPAIEHHH JIOrOBOPOB, NPEIYCMOTPEHHBIX ITYHKTOM 1
cratbu 1243 'K PO.

24. Yactp uyetBepras ['K PO BBenena B neiicteue ¢ 1 sHBaps 2008 rona.
B cuny crateu 4 'K P® u crateu 5 ®enepanbHoro 3akoHa oT 18 mexadps
2006 roma Ne 231-®d3 «O BBeneHuU B JACHCTBHE YacTH YeTBepTOr [ paxkmaHckoro
Kojsiekca Poccutickoit @enepanuny» (nanee — BBOAHBIN 3aKOH) OHA IPUMEHSIETCS K
PaBOOTHOIIEHUSIM, BO3HUKIIMM Tocjie BBeAeHUss ee B jeiictBue. Ilo
IIPABOOTHOIIEHUAM, BOZHUKIINUM 10 1 stHBapsa 2008 roga, oHa IpUMEHSAETCS K TEM
mpaBaM U 00S3aHHOCTSIM, KOTOpbIe BO3HUKIHU Tociie 31 nexadps 2007 rona.

®enepanbubiM 3akoHOM 0T 12 Mapta 2014 roma Ne 35-®3 «O BHeceHHH
U3MEHEHUN B YacTU NEPBYIO, BTOPYIO M YETBEPTYIO ['pakIaHCKOro KoAekca
Poccuiickont ®enepanui W OTIEJIBHBIE 3aKOHOJATEIbHBIE aKThl Poccuiickoin
denepanun» (manee — enepanbubiii 3aKkoH Ne 35-D3) B yacth uerBepryto ['K PO
BHeceHbl m3meHeHus. [Ipu stom B cuny crateu 4 'K P® u ywactu 7 craten 7
®enepanbHoro 3akoHa Ne 35-D3 monoxenust yacu yerseproid [K PO (B pemakuuu
®enepanpHoro 3akoHa No  35-D3) npumeHstOTCS K MPAaBOOTHOUICHUSM,
BOZHMKIIMM MOCJE JIHA BCTYIUIEHUS B CHIIy JaHHOTO (enepanbHoro 3akoHa. Ilo
MPaBOOTHOIICHUSIM, BO3HUKIIUM JI0 JHA BCTymuieHus B cuiny ®DenepaibHoro
3akoHa Ne 35-®3, nonoxkenuss yactu yerBeprod ['K PD (B pemakuuum 3TOro
dbenepanbHOro 3aKOHA) MPUMEHSIOTCS K TeM IpaBaM M OOS3aHHOCTSM, KOTOpbIC
BO3ZHMKJIM MOCJIE IHS BCTYIJIEHUS B CUITY JAHHOTO (he/lepaibHOrO 3aKOHA.
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25. Mepbl OTBETCTBEHHOCTHM 3a HapylIeHHE TpaB Ha pPe3yJIbTaThl
WHTEJJIEKTYAJIbHOU JESTEIbHOCTH U CPEACTBA MHIAMBHUAYAIU3ALUU PUMEHSIIOTCS
UCXOAsl M3 3aKOHOJATENbCTBA, JIEWCTBOBABIIETO HAa MOMEHT COBEpLICHUS
HapyILICHUS.

B oTHOmIEHMM HapylIeHUH, HOCAIIMX JULIIIUNCA XapaKTep, NPUMEHSIIOTCS
MOJIOKEHUSI 3aKOHOJATENbCTBA, JACHCTBYIONIETO HAa JaTy UX OOHApPYKEHUS WIIH,
€ClIi HapylLIeHHE MPEKpaIleHO Ha MOMEHT OOHApYy’>KEHUs, — Ha MOCIEAHUN JICHb,
KOIZIa HapyuleHue coBepumainock. Tak, ecnin B namarn OBM HenpaBomMepHO
HaXOAWICS AK3EMIULIp mporpammbl it OBM, KoTopelil 10 naThl 0OHapyXeHUs
HapylleHus ObUl yAajeH, MPUMEHSETCS 3aKOHOJATEIbCTBO, JCHCTBOBABILEE Ha
JaTy YAAJICHHsS COOTBETCTBYIOLIETO OJK3eMmiunipa. Ecim Ha cailte B ceTn
«/HTEepHET» HENPAaBOMEPHO JOBOJIUIIOCH /10 BCEOOILEr0 CBEACHUS IIPOU3BEIECHNUE,
a BIIOCJIEICTBUM JIOBEJICHHUE JI0 BCEOOIET0 CBEAEHUS MPEKPaAlIeHO, IPUMEHIETCA
3aKOHOAATENBCTBO, JCHCTBOBABIIEE HAa JaTy NIPEKPAIECHUs AOBEACHUSA 10
BCEOOIIETO CBEICHHUS.

26. Ilpm paccmoTpeHMHM €1 O TPU3HAHWM WHTEIICKTYyalbHBIX TIPaB
MOJUIE)KUT  NPUMEHEHUIO 3aKOHOJATEIbCTBO, JACHMCTBOBABLIEE HA  MOMEHT
BO3HUKHOBEHHsI  COOTBETCTBYIOLIErO0 IpaBa. Tak, aBTOp MPOU3BEIACHUS
ONPENEIAECTCS HAa OCHOBE 3aKOHOAATENBCTBA, JIEWCTBOBABILIETO HA MOMEHT €rO
CO3/IaHUsl; aBTOP U300pETEHus, MOJIE3HON MOJEINH, IPOMBIIIIEHHOTO0 o0pasla Win
CEJICKLIMOHHOI'O JOCTHUKEHUS — Ha OCHOBE 3aKOHOJATEIbCTBA, ACHCTBOBABIIEIO HA
JIaTy MOJIa4y 3asiBKM Ha BblJady COOTBETCTBYIOLIETO MarteHTa. Ha 3ToT e MOMEHT
YUHUTBIBAETCS M I'PAXKJAHCTBO aBTOpa B CIIydasX, KOTJa 3TO UMEET 3HAUYCHHE JIS
CIIOPHBIX ITPABOOTHOLLICHUH.

27. llpu ocmapuBanuu pemieHuid Pocmarenta u ¢enepalbHOTO OpraHa
VCIIOJITHUTEIIbHOM BJACTH 10 CEJIIEKUIUOHHBIM JOCTHXKEHUSM CYAbl JTOJKHBI
YUYUTHIBATh: 3asBKM Ha BbIJayy NATEHTA, 3aiBKH HA TOBAPHBIM 3HAK, a TAKKeE
3a5BKM HAa HAUMMEHOBAHME MECTa MPOUCXOXKACHUS TOBapa  MOJJIEkKAT
PAaCCMOTPEHHUIO B MOPAJKE, YCTAHOBIIEHHOM 3aKOHOJATEIBCTBOM, AEHCTBOBABIINM
Ha JaTy TMOJayd 3asBKH, a MEXIyHapogHble 3asiBKM Ha HU300peTeHueE,
IPOMBIIIUIEHHBI 00pa3el] WK TOBAPHBIM 3HAK M MPEeoOpa3oBaHHBIE €BPA3UNCKHE
3asBKM — Ha J1aTy MTOCTYIUIEHUS 3asBKU B PocniaTeHT.

IIo BO3pakeHUSIM IPOTHB BBbIJAYM IATEHTA, NPEIOCTABICHUS IPABOBOMU
OXpaHbl TOBAPHOMY 3HAKy, HAaWMEHOBAHMIO MeECTa IPOMCXOXKACHHUS TOBapa
OCHOBAaHMS [UIl TNPHU3HAHUS HEACHCTBUTENBHBIM IATEHTA, IPEJOCTABICHHUS
[IPaBOBOM OXpaHbl TOBAPHOMY 3HAKY, HAMMEHOBAHHUIO MECTa IPOUCXOXKICHHS
TOBapa ONPENEIAIOTCA UCXOAs M3 3aKOHOJATENbCTBA, ACHCTBOBABILIEIO HAa ATy
nomaun 3asBKu B PocmateHT unm B QefepalbHBI  OpraH HCIOTHUTEIBHON
BJIACTH TI0 CEJEKUMOHHBIM  JOCTHXKEHUSAM. OCHOBaHWS ISl  NPU3HAHUSA
HEJICHCTBUTEIBHBIM TMATEHTa HAa W300pPETEHHUE, BBIJIAHHOTO MO MEXIyHapOIHOM
3asiBKE Ha M300peTeHHWe WM MO0 NpeoO0pa3oBaHHON €Bpa3UiCKON 3asBKeE,
NPU3HAHUS  HEJACHUCTBUTENBHBIM  IPEJOCTABICHHS  IPABOBOM  OXpaHbI
IPOMBIIUIEGHHOMY  00Opaslly WM TOBapHOM 3HAKy 10 MEXIyHapOIHOM
pErUCTpali ONPEIEISAIOTCA MCXOAS U3 3aKOHOJATEIbCTBA, JCHCTBOBABIIETO HA
JaTy MOCTYIUIEHHMsSI COOTBETCTBYIOLIEH MEXIyHapOAHOM WM INpeoOpa30BaHHON
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€Bpa3uiiCKol 3adBKM B PocmareHTr, ecim HWHOE HE NPEIyCMOTPEHO
MEKIyHapOIHbIM ToroBopoM Poccuiickon denepannu.

Bmecre ¢ TeM NOQIEKUT INPUMEHEHUIO MOPANOK  PACCMOTPEHUSA
COOTBETCTBYIOIIUX BO3PAXEHUM, JEHCTBYIOIIMA Ha MOMEHT OOpalleHus 3a
IIPU3HAHUEM HEINECHUCTBUTEIBHBIMU MATEHTA, MPEIOCTABICHUS MPABOBOW OXPAaHBI
TOBAPHOMY 3HAKY, HAMMEHOBAHUIO MECTA IPOUCXOKIAEHUS TOBAPOB.

28. Tlonoxenus yactu yerBeprord 'K P® He mpumeHSIOTCS K IpaBaMm H
00513aHHOCTSIM, BO3HUKIIIUM U3 JOTOBOPOB, 3aAKIIOYEHHBIX JI0 THS BCTYIUICHUS €€ B
cuiy, a nojoxeHus yactu yetsepro 'K PO B pemakuuu denepaibHOTO 3aKOHA
Ne 35-®3 — 10 nHA BCTymIeHHs 3TOTO 3aKoHa B cuity. [Ipu paccMoTpeHnn criopoB
W3 Ha3BaHHBIX JIOTOBOPOB CIIEAYET PYKOBOACTBOBATHCS 3aKOHOAATEIBCTBOM,
JICHCTBOBABIIMM B MOMEHT UX 3aKJIIOUCHHS C YUETOM CIOKHUBLIEHCS MPAKTUKHU €r0
npuMeHeHus: (MyHKT 2 cratbu 4, ab3an BTOpod nyHkTa 4 cratbu 421, myHKT 2
cratbu 422 'K PO).

29. B cuy yactu mepBoii ctatbu 6 BBOIHOTO 3aKOHA CPOKH OXpaHbI MPasB,
npeaycMotpennbie cratbsimu 1281, 1318, 1327 u 1331 IT'K P®, npumenstorcs B
CIyyasx, KOrja ITUACCATAICTHUN CPOK JEUCTBHS AaBTOPCKOTO IIpaBa WU
CMEXXHBIX MpaB HE UCTEK K | auBapsa 1993 rona.

CornacHo a03aity nepsoMy nyHkta 1 crateu 1281 'K PO uckmouutensHoe
IIPaBO Ha MPOU3BENIEHUE JICHCTBYET, O O0IIEMY MpaBUIly, B TEUECHHE BCEH JKU3HU
aBTOpPA U CEMUJIECATH JIET, CUUTAs C | SHBaps roaa, CIEAYIOLIETO 3a FOJIOM CMEPTH
aBTOpA.

[TosToMy, ecnu NATUAECATHIETHUN CPOK AEHCTBHUS aBTOPCKOTO IpaBa Ha
npousBeneHue uctek mocie 31 nexadps 1992 roga (HO 10 BCTYIUIEHUS B CHITY
denepanpHOro 3akona ot 20 utonsg 2004 romga Ne 72-d3 «O BHeceHUH M3MEHEHUM
B 3akoH Poccuiickoit denepannu «O0 aBTOPCKOM MpaBe M CMEXKHBIX IpaBaxy,
YCTAaHOBUBLIETO CEMHJIECATUIIETHUNH CpPOK JCHCTBUS aBTOPCKOIO IpaBa) U
MIPOU3BEJEHUE TEpenuio B oOIlIecTBeHHOe nocTostHue, ¢ 1 suBaps 2008 roga
JENCTBHUE UCKIIIOYUTENBHOTO MTpaBa Ha 3TO MPOU3BEICHUE BO30OHOBIIETCS U CPOK
€ro JEUCTBUS UCUUCISAETCS MO MPaBUIaM, IPeayCMOTPEHHBIM cratbel 1281 ['K PO.

JIelicTBUS N1, NCIIOJIB30BABIINX O BBEJACHUS B JCHCTBHUE YaCTHU YETBEPTOU
['K P® npousBeneHus, KoTopble Haxonwiuch 10 1 saHBaps 2008 roma B
OOILIECTBEHHOM JOCTOSIHUM, W COOJIOHABIINX IIOJOKEHHS CTaThu 28 3akoHa
Poccuiickoit ®eneparuu ot 9 uronsg 1993 roga Ne 5351-1 «O6 aBTOpCcKOM mpaBe U
CMEXHBIX TIpaBax» (masee — 3akoH 00 aBTOPCKOM TIpaBe), HECMOTPS Ha
BO300HOBJICHHE JEHCTBUS HCKIIOUUTEIBHOTO IpaBa Ha MPOU3BEACHHUE HE MOTYT
CUMTATbCA HapylieHneM. Bmecre ¢ TeM JaJbHEHIIEE  HUCIIOIb30BaHUE
IPOU3BENICHUSI MOXET OCYIIECTBIATHCS TOJBKO C COOMIOJCHHEM TMOJIOKEHUHN
yactu yetBepror ['K POD.

30. Ha ocHoBaHuM 4YacTu BTOpOW cTatbu 6 BBOJHOTO 3aKOHA aBTOPCKOE
MpaBoO IOPUIWYECKUX JIUI, BO3HMKIIEe a0 3 aBrycra 1993 roma, To ecth 10
BCTYIUICHHSI B CHJIy 3aKOHa 00 aBTOPCKOM IIpaBe, MPEKpallaeTcsi M0 MCTEYECHUH
CEMUJIECSTH JIET CO JIHSI IPABOMEPHOT0 OOHAPOI0OBAHUS IPOU3BEICHNUS, & €CIIH OHO
He ObLJI0 0OHAPOAOBAHO — CO JAHS cO3/AaHus npousBeneHus. K cooTBeTcTBYIOMUM
MIPABOOTHOLIEHUSIM 10 aHAJIOTMU IPUMEHSIOTCA npaBuia yacTu yetBepToil I'K PO.
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Jnsa nened ux NPUMEHEHUS TAaKUE IOPUAUYECKHME JIMLIA CYUTAIOTCA aBTOpaMu
IIPOU3BEACHUMN.

IIpu onpeneneHnn COBOKYITHOCTH IIPaB, KOTOPBIE MPUHALIECKAT YKA3aHHBIM
IOPUANYECKUM JIMI[AM B CHJIy YaCTH 4YETBEPTOM cTaThu S5 BBOJHOro 3akoHa,
CIeAyeT YYMTBHIBATh ITOJOKEHMUS 3aKOHONATENIbCTBA, JACHMCTBOBABLIEIO HA ATy
BO3HUKHOBEHHUsI AaBTOPCKOIO MpaBa. Bmecre ¢ TeM mpu OCYIIECTBICHUH,
pacIoOpsKEHNH, IPEKPAIIEHUN COOTBETCTBYIOIINX MPAB TPUMEHSIOTCS MOJI0KEHUS
yactu yetBepTor ['K PO.

Tak, K IOpUIUMYECKUM JIMIAM, MPUOOPETIIMM aBTOPCKUE TpaBa,
MPUMEHAIOTCS  MoJIokeHuss 4actu 4erBeprod ['K P®, perynupyromnue
OCYILECTBJICHUE, IPEKPALIEHNE UCKITIOUNTEIBHOTO MPABa U PACTIOPSKECHUE UM.

[IpaBo Ha HEMPUKOCHOBEHHOCTH Mpou3BeAeHusi B cuiy cratedt 479 u 480
['paxxnanckoro kogekca PCOCP 1964 rona (nanee — 'K PCOCP) npunannexano
aBTopy. C yd4eTroM 3TOro B HACTOSIIIEE BpPEMs NMPABO HAa HENPUKOCHOBEHHOCTH
npousBeneHus (cratbst 1266 I'K PD) ocymecTBisieTcs M IOpUIUNYECKUMH JTULAMH,
KOTOPBIE CUATAKOTCS aBTOPAMU IIPOU3BEICHUM.

[IpaBo  nuIla, OpPraHU30BaBILIETO  CO3/JAHHE  CIOXHOTO  OOBEKTa,
BKJIIOYAIOIIETO  HECKOJBKO  OXPAaHSAEMBIX  PE3YyJbTAaTOB  HWHTEIJIEKTYaJbHOU
NeATEeIbHOCTH (B YaCTHOCTH, KHMHO(QWIbMA, WHOTO  ayJIHOBHU3YaJIbHOTO
IIPOM3BENICHUS ), YKa3bIBaTh CBOE HAMMEHOBaHME JINOO TpeOOBaTh TAKOTO yKa3aHUs
MOJICKUT 3aluTe ¢ yueToM myHkTa 4 crateu 1240 ['K PO.

@u3N4ecKUM JIMI[AM aBTOPCKHE IIpaBa Ha IIPOU3BEICHMSA, BOLIEAIINE
COCTaBHOM YacCTblO B IIPOM3BEIACHHUs, aBTOPaMU KOTOPBIX B CHJIY 4YacTH BTOpPOH
ctatbi 6 BBOJHOro 3aKkoHa CUMTAIOTCS HOPUAMYECKHE JIMLA, NPHUHAIJIEKAT B
ClIy4asx, IPEAYCMOTPEHHBIX 3aKOHOM, JEHCTBOBABIIMM HA J1aTy BO3HUKHOBEHMS
aBTOpCcKoro mnpasa. Tak, B cuiy yactu tperbeil ctatbu 486 'K PCOCP aBTopy
CLUEHapus, KOMIIO3UTOPY, PEXKUCCEPY-TIOCTAHOBIIMKY, TJIABHOMY OIEPaTopYy,
XYIOXKHUKY-TIOCTAHOBUIMKY M aBTOpaM JAPYTMX MPOU3BEIAECHUN, BOLIEAIINX
COCTaBHOM YacThi0 B KUHO(PWIBM WM TEIEBU3UOHHBIA (PUIbM, MPUHAIIEKHUT
aBTOPCKOE MPaBO KaXJOMY Ha CBOE Mpou3BeAcHuE. PexxuccepaM-1mocTaHOBIIUKAM,
aBTOpaM CLEHApHWs, KOMIIO3UTOpaM, SBISIIONIMMCS AaBTOPAMH MY3bIKAJIBHBIX
Npou3BeeHUN (C TEKCTOM uiIM 0e3 TEKCTa), CIEeUHUATbHO CO3JaHHBIX JIs
yKa3aHHBIX KUHOMUIHBMOB WM TEJIEBU3MOHHBIX (PUIHBMOB, aBTOPCKHE IMpaBa Ha
9TH GUIBMBI HE IPUHAIICKAT.

ABTOpPCKOE TpPAaBO HWHOCTPAHHBIX HOPUANYECKUX JIHI[, MPU3HABAEMBIX
aBTOpaMU IPOU3BEIACHUA B COOTBETCTBMM C 3aKOHOAATEILCTBOM CTPAHBI
MPOUCXOXKIACHUSI TPOM3BEACHUsA, oxpaHseTcs B Poccuiickoit ®enepanuu B
COOTBETCTBMM C moJoxkeHusMu ctateu 1231 T'K P®. Ilpu »sTomM Takwue
IOpUIMYECKUE JIMla 00Jaat0T UHTEIJIEKTyaIbHBIMU IIpaBaMy Ha MPOU3BEICHUE,
MPEAYCMOTPEHHBIMU POCCUHMCKUM 3aKOHOAATENBCTBOM. lIpu omnpenenenun cpoka
OXpaHbl aBTOPCKOTO IpaBa MHOCTPAHHBIX IOPUIWYECKUX JIMI] CyJIOM, UCXOAS W3
aHanoruu 3akoHa (myHKT 1 cratem 6 I'K P®), mnpumensitorcss mnpaBuia,
MIPEAYCMOTPEHHBIE CTaThel 6 BBOIHOIO 3aKOHA.

31. C 1 sauBaps 2018 roma mnepeyeHb MNPaBOMOYUN, COCTABIISIOIIMX
MCKJIFOYUTEIBHOE TPABO PEKUCCEPA-TIOCTAHOBUIMKA HA HCHOJHEHHE, AOMOJHEH
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MpaBOM Ha NyOJWYHOE WCHOJHEHUE TMOCTAHOBKH CIIEKTaKIs, TO €CTh
MPECTABICHUE TOCTAHOBKHU B KUBOM HCIIOJHEHUH UJIU C TIOMOIIbIO TEXHUYECKUX
CPEACTB, B MECTE, OTKPBITOM JUisi CBOOOJHOTO TOCEHICHUS, WIW B MECTE, TJIe
MPUCYTCTBYET 3HAYUTEIHHOE YHCIIO JIUII, HE MPUHAICKANUX K OOBIYHOMY KPYTY
CEMbH, HE3aBUCUMO OT TOr0, BOCIHPUHUMAETCS HCIOJHEHHE MOCTAaHOBKHU
CIEKTaKJII B MECTE €€ MPEACTABJICHUS WIH B JPYTOM MECTE OJHOBPEMEHHO C
npejcTaBieHneM mnocTaHoBKHM (rmoanyHKT 10 mynkrta 2 crateu 1317 'K PO B
penakiuun denepanbHoro 3akoHa oT 28 mapta 2017 roga Ne 43-D3 «O BHeceHUH
W3MEHCHUA B 4YacThb 4YETBEpPTYH [ paxmaHckoro kouekca Poccuiickon
deneparuny; ganee — Genepanbubiii 3aKkoH Ne 43-D3).

[Tpu aTOM, €cim nepBoe MyOJIMYHOE UCIIOJHEHUE CIIEKTAKIIsI OCYIIECTBICHO
1o 1 aaBaps 2018 roga ¢ coryiacusi pekuccepa-noCcTaHOBIIUKA, TO OCYILIECTBICHUE
MyOJIMYHOTO WCIOJIHEHUSI CIEKTaKJIsl TOCJe YKa3aHHOM JdaThl MOKET OBITh
OTPaHUYEHO TOJIBKO YCIIOBUSMH J0roBopa (dacte 2 crarbu 2 denepanbHOro
3akoHa Ne 43-D3).

[Topsimok  WUcUMCIIEHHST CpOKa JEWUCTBUS  HCKJIIOUUTEIBHOTO  IpaBa
pexuccepa-rmocTaHOBIIUKA CIIEKTaKIIs Ha MOCTAaHOBKY, cuuTas ¢ 1 sHBaps roja,
CJICAYIONIETO 3a T'OJI0M, B KOTOPOM OCYIIECTBIICHO MEPBOE IMyOINIHOE UCTIOJTHEHUE
MOCTAHOBKH pEeXKHCCepa-MmocTaHoBIIMKa (ab3a1 BTopoi myHkTa 1 crateu 1318 'K PO
B penakuuu DenepanbHoro 3akoHa Ne 43-D3), npuMeHseTcss B OTHOIICHUU
CIEKTaKJICH, TepBOoe MYyOJIMYHOE HCIOJHEHUE KOTOPBIX OCYIIECTBIEHO TIOCIE
31 nexabps 2017 rona.

Oo0mme noJso:xkenns yactu yerpeproii 'K PO

32. B cootBetcTBHH ¢ ToNoKeHUsAMU YacTu detBepToit ['K PO Tepmunom
«UHTEJUJIEKTyallbHasi COOCTBEHHOCTBY» OXBATBIBAIOTCS TOJBKO CaMH PE3yJIbTAThI
WHTEIUIEKTYaJIbHOW  JIEATEIBHOCTM M NPUPABHEHHBIE K HHAM  CpPEJICTBA
WHIUBUyaIn3alii, HO He npaBa Ha HuXx (cratbs 1225 'K P®). Ha pe3ynbTaThl
WHTEIUIEKTYaJIbHOW  JIEATEIBHOCTM M NPUPABHEHHBIE K HHAM  CpPEACTBA
WHIUBUyaIU3aluu (MHTEUIEKTYallbHYI0 COOCTBEHHOCTD) B cuily ctarbi 1226 I'K PO
NPU3HAIOTCS  WHTEJUIEKTYallbHbIE  TpaBa, KOTOpblE BKJIIOYAIOT B  ce0s
VCKJIFOYUTEIIBHOE NIPABO, SBJIAIOIIECECS UMYLIECTBEHHBIM IIPABOM, 4 TAK)KE JIMYHbIC
HEUMYLIECTBEHHbIE IpaBa (MpaBO aBTOPCTBA, MPaBO Ha UM, NPaBO Ha
HENPUKOCHOBEHHOCTh MPOU3BECHUS, TPABO Ha 0OHAPOJOBaHKE, PABO HA OT3HIB,
IpaBO Ha HENPHUKOCHOBEHHOCTb WCIIOJHEHMS) W HMHBIEC IpaBa (HapuMmep, MpaBo
CJIEIOBaHMSI, IPaBO JIOCTYIIA, IPAaBO HA BO3HATPaXKJICHUE 32 CIYKEOHBIN pe3ysIbTarT
MHTEJJICKTYalIbHOU AESITENbHOCTH, MPABO Ha 3aIIUTy (POHOTPAMMBI OT UCKaXKEHHUS
IIpU €€ MCMOJIb30BAHNUM, NPABO HA MOJydYeHHE MaTeHTa u Ap.). [Ipu aToM nuyHbIe
HEUMYILIECTBEHHBIE W HMHBIE IPAaBA BO3HUKAIOT M IOMJICKAT 3AIIUTE TOJIBKO B
ClIyyasx, KOrja OHM CHENUaJbHO NOMMEHOBAHBI M HMX OXpaHa YCTaHOBJIEHA
nojoxxeHussMu 4vactu 4detBeprod 'K P®D o0 KOHKpEeTHOM BHAE pe3yJIbTATOB
WHTEJJIEKTYaJIbHOW JEATEIbHOCTH WIIA CPEJCTB MHANBUYyTU3ALINH.

33. Ilynkrt 1 crateu 1225 T'K P® conepxut ncyepnbIBatONINi nepeyeHb
pe3yibTaTOB MHTEJUIEKTYAJIbHOM JNEATEIbHOCTH U NPUPABHEHHBIX K HUM CPEICTB



18

VHIVMBUAYAIN3ALMNA, KOTOPBIM IIPENOCTABIAETCS IIPABOBAsl OXpaHAa HA OCHOBAaHUU
U B IIOPSJKE, PETYCMOTPEHHBIX 4acThio yeTBepTor ['K PD.

IIpy 3TOM K 4YHCIy pPE3yJabTaTOB HWHTEIUIEKTYaJbHOU JEATENbHOCTH U
CPEACTB WHIAMBUAYAJIW3ALWN, OXPAHSIEMBIX B 3TOM MOPSAIKE, HE OTHECEHBI, B
YaCTHOCTH, JIOMECHHBIE MMEHA, HAaWMEHOBAaHHUsS HEKOMMEPYECKHX OpPraHW3alnu
(ctatbs 4 @enepanbHoro 3akoHa oT 12 sHBaps 1996 roma Ne 7-D3
«O HEKOMMEpYEeCKMX opraHuzanusx» (mamee — @DenepalbHbIi  3aKOH
«O HEKOMMEpPYECKUX OpraHu3alusaX»), HAMMCHOBaHWs (HA3BaHHS) CPEJICTB
MaccoBoil uH(popmaruu (ctaths 2 3akoHa Poccuiickoit ®epepanuu  OT
27 nexadbps 1991 romga Ne 2124-1 «O cpeactBax maccoBoi uHpOpMammny, gaiee —
3akoH Poccuiickoit @enepanun «O cpeacTBax MaccoBoil nHdopmanumy). [Ipasa
Ha HUX MOJAJIekKaT 3alllUTe HAa OCHOBAHMU OOIIUX TMojoXeHud ['paxkgaHckoro
konekca Poccuiickoit @eaepanuu o crocodax 3aiiuThl FPaKJAHCKHUX TPaB.

34. OOHapomoBaHWE€ W JajbHEHINIEE WCIOJB30BAaHUE HN300paKEHUS
rpakJaHuHa (CTaThs 152! TK P®) He oTHOCATCS K MHTEJUIEKTYaJIbHBIM IIpaBaM B
CMbICHE mnoJiokeHurd 4vactu detBepron ['K P®, B cBI3m ¢ »tMM B ciydae
MOCSTaTeNIbCTBA HAa COOTBETCTBYIOLEE HEMaTrepuajabHOEe OJaro He MOJIekKaT
IMPUMEHEHUIO CHOCOOBI 3alIUTHI, MPEAYCMOTpeHHbIe crarbsiMu 1251 u 1252 T'K PO.
[Ipu 3TOM mpou3BeneHMs, CoAepKalIue U300paKEeHUE TpakaH, OXPaHSIIOTCS IO
npaBuiiaM 00 00BEKTaX aBTOPCKOI0 IIpaBa.

IIpu npuMeHeHuu crtaTbu 152" TK P® CIEeIyeT UMETh B BUAY, UTO IIOJ
CbEMKOW, TPOBOJUMOM B MECTaxX, OTKPBITBIX i CBOOOJHOTO MOCELIEHUS,
MNOHMMAIOTCSI B TOM YHUCJIE KUHO- U (DOTOCHEMKA, BUJICO3AHICh, OCYLLIECTBIsIeMas B
XO0Jle TPOBEJIEHUS OTKPBITBIX CyAeOHbIX 3acenanuil. Kuno- u ¢orocbemka,
BUJICO3AMHUCh OTKPBITOrO CYJ€OHOr0 3aceaHusl JOJKHBI POBOJUTHCS B MOPSIKE,
MPEAYCMOTPEHHOM MPOLIECCYaIbHBIM 3aKOHOJIATEeNIbCTBOM (YacTh S5 crathu 241
YronoBHO-TIpoLiecCyaibHOTO KoJekca Poccuiickont @enepannu, 4acth S ctatbu 11
KAC P®, yacts 7 cratbu 10 I'TIK PO, yacte 7 cratbu 11 AIIK P®). Cornacue Ha
MCITIOJIb30BAHUE TAaKOH 3allMCH OT YYACTHUKOB CyI€OHOTO 3aceilaHus He TpeOyeTcs.

35. Hcxoms wu3 monoxenwii myHkta 2 crateu 1229 TK PO
VCKJIFOYUTEIBHOE MPABO HA PE3YIbTAT MHTEIUICKTYAJIbHON NEATEIIBHOCTH WM Ha
CPEICTBO HHJMBHIyalIH3aluy (3a MCKIIOYEHHWEM TMpaBa Ha (UPMEHHOE
HAaUMEHOBAHMUE) MOXXET IMPUHAMIEKATh HECKOJbKUM JIMIAM COBMECTHO, B TOM
YUCJIE NPU IIEPEXO0I€ 110 HACIEACTBY. YKa3aHHOE HE 03HAYAaeT HAIIMYUS Y JTaHHBIX
JIUIL TIpaBa Ha pazjiesl IPUHAJIEKAIIETO UM UCKIFOYUTEIBLHOIO MPaBa U BbIJET U3
HETO JI0JIEH.

B cuny a63ana neporo mynkrta 3 ctarbu 1229 'K PO B3auMooTHOIIEHUS
JIML, KOTOPBIM UCKIIIOUUTEIBHOE MPABO MPUHAMJIEKUT COBMECTHO, ONPEAEIISAIOTCS
COTJIAIIEHHEM MEXIy HHUMHM. Takoe COrjalleHue MOMKET 3aKI4Yarbes, B
YaCTHOCTH, MO BOIIPOCaM MCIOJIb30BAHUSI COOTBETCTBYIOLLETO pE3yJbTaTa WIIU
CPEACTBA, PACTIOPSKEHUS UCKIIFOUUTEIBHBIM IIPAaBOM, PACIPENEIICHUS TOXOJ0B OT
COBMECTHOTO MCIOJIb30BaHUsSl pe3yJibTaTa WU CPENCTBA JIMOO OT COBMECTHOTO
PacCIOPSKEHNS] UCKITFOUUTEIIBHBIM IPABOM.

Ha ocnoBanuu a03ama yerBeproro nyHkra 3 cratbu 1229 I'K PO kaxabiii
U3 MnpaBooOJafaTesniel BOpPaBE CAMOCTOSTENBHO MPUHUMATh MEphl MO 3alllUTe
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CBOMX IpaB Ha pe3yJbTaT HUHTEIUICKTYaJIbHOW NIESITENIHbHOCTH WJIM Ha CPEACTBO
WHIUBUYIA3aIUH, U UX COIJIAIIEHHEM 3TO IPABUIIO U3MEHEHO OBbITh HE MOXKET.

[Ipy HEAOCTWIKEHWH COTJIALIEHUs, MPELYCMOTPEHHOro ad3aleM MepBbIM
nynkta 3 crateum 1229 T'K PO, cmop wmexay compaBoobiagarensiMu o0
ONPEIEIICHUH TOPSAKA OCYLIECTBICHUS M PACIOPSLKEHHS] IPABOM MOXET OBITh
PacCMOTPEH CyIOM IO HWCKY J000ro m3 mpaBoobianatenei (myHKT 1 crateu 0,
nyHKT 1 ctateu 445 T'K PO).

ITynktom 3 crateu 1229 I'K P® onpezaeneHsl npaBuia, TPUMEHSIIOMIAECS
IPU OTCYTCTBUU COTJIAIICHUS MEX]y COMPABOOOIIaaTEISIMU:

KOKIpIM W3  mpaBooOiajarenell  MOXET  HCIOJIb30BaTh  PE3yJbTar
WHTEJUIEKTYaJIbHOW JEATEIbHOCTH WA CPEACTBO MHIMBHUAYaJIW3alUMU MO CBOEMY
YCMOTPEHUIO, €CJIA MHOE HE YCTAaHOBJIEHO ['pakmaHckuM KojekcoMm Poccuiickoit
denepanuy;

pacnopsKEHUE UCKITIOYUTENBHBIM MPABOM Ha PE3YJIbTAT UHTEILIEKTYaIbHOM
NEeATEIbHOCTH WJIM HA  CPEACTBO  WHIMBHUIyaIM3alMUd  OCYLIECTBISETCS
paBoOo0IaIaTENIIMU COBMECTHO, €CIM MHOE HE MPEeayCMOTpPEHO [ 'paxaaHcKuM
kozekcoM Poccuiickoit denepanuu;

JO0XOAbl OT COBMECTHOI'O HCHOJIBb30BAHMS PE3YJIbTATa MHTEIUIEKTYalbHOM
NEeATEIbHOCTH WM CPEACTBA HWHIMBHAyalIW3aluMd JIMOO OT COBMECTHOIO
pacIopsKEHHs] HUCKIIOYUTEIbHBIM IPaBOM Ha TAKOM pe3yJbTaT WM HAa TaKoe
CPEIICTBO PAaCIpPECISIIOTCS MEXIY BCEMHU MPaBOOOIAaTENsIMU B PABHBIX JOJIAX,
3a HCKJIIOYEHHEM cllydash MEepexoJa HCKIIYHUTEIBHOTO MpaBa K HECKOJbKUM
HAcJEeIHMKaM, KOrJa TakKOoe pacIlpelesiecHue JO0XOJOB OCYILIECTBISETCS B
COOTBETCTBHHU C HACJIEACTBEHHBIMHU JIOJISIMHU.

3asBieHUE O MPOJJICHUH CpPOKa JEHCTBUS IMAaTeHTa Ha W300PETEHHUE WU
npoMblnuIeHHbIH oOpa3en (ctatbs 1363 'K PD) unu o 7ocpouyHOM mpeKpalleHun
CpOKa JIeWCTBHS MaTeHTa Ha M300peTeHue, TOJIE3HYI MOJENIb  WIH
npomMblnuieHHbI oOpa3zen (ctathsi 1399 I'K PD) moxer ObITh MOJAHO B MOPSAKE,
OINPEJEICHHOM COTJIAIEHUEM MEXKIYy MaTeHTOO0JagaTeNsIMI, a MPU OTCYTCTBHH
TaKOTr'0 COTJIAIIEHUS — JIMIIb COBMECTHO.

36. Ilo cmeicmy monoxeHwit myHkta 5 ctatbu 1229 'K PO mpaBo Ha
BO3HArpaXkJIeHUE BXOAUT B COCTAB UCKIIOYUTENILHOTO MTpaBa.

B cnyyasx, ycTaHOBIICHHBIX NTOJI0KEHUAMU dyacTy yetBepror 'K PO, npaso
Ha BO3HArpaXXJICHHUE COXPAHSETCA Yy aBTOpPA, WCIOJIHUTENS, HW3rOTOBUTENS
(dboHOTpaMMBbI, U3TOTOBUTEINSI ayJAHMOBH3YyaJIbHOTO TMPOU3BEICHUS W TOT/a, KOraa
UCKIIIOUUTETIFHOE TIPaBO €My He TMPUHAJICKUAT, a paBHO Yy oOyamaress
MCKJIFOYUTEIBHOTO MpPaBa, €CJIM OHO OTPaHUYEHO (Hampumep, ctatbu 1245, 1263,
1326 'K PD).

Ha  cmywam, npegycmarpuBarouide  HMCIOJB30BAHUE  PE3YJIbTaTOB
WHTEJJICKTYaJIbHOW  JIeSITEIbHOCTH 0e3 corjiacusl TpaBooOsagaresie, HO C
COXpaHEHUEM 3a HMMH IpaBa Ha BO3HATPAXKIEHUE, PACHPOCTPAHSIETCS MPABUIIO
ab3ana neporo myHkra 1 crateu 1231 I'K P® o pnelictBuM Ha TeppUTOPHUH
Poccuiickoit ®Oenepauuu MCKITFOUUTETBHBIX npas, YCTaHOBJIEHHBIX
MEXIyHApOaHbIMUA aoroBopamu Poccuiickon @enepanuun u  ['paxganckum
koaekcoM Poccurickon deneparuu.
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PacnopmlceHne HCK/IIIOYUTECIBbHBIM IIPABOM

37. JloroBop, MpeaycMaTpUBAIOIIMN OTYYXKACHHE HCKIIOUYUTEIHLHOTO
npaBa Ha PE3yJbTaT HWHTEUIEKTYaJbHON JEATEIbHOCTH WM  CPEACTBa
WHJMBUAYaM3allMid, HO B TO K€ BPeMsl BBOJAIIUNA OTpaHUYCHHS (HApUMEp, IO
CpOKaM, TepPUTOPHUHU, CIIOCOOAM HCIOJB30BAaHUSI COOTBETCTBYIOLIETO PE3yJbTaTa
WM CPEJICTBA) MO0 YCTAHABIMBAIOIINNA CPOK ACHCTBHUS 3TOTO JOTOBOPA, C yUETOM
nonoxxkennit crarb 431 'K P® moxer ObITh KBAIM(HUIUPOBAH CYAOM Kak
JULEH3UOHHBIN noroBop. Ilpm OTCyTCTBUM Takol BO3MOXXHOCTH JIOTOBOP
MOJIC)KUT PU3HAHUIO HEACHCTBUTENBHBIM MOJHOCTHIO WM B COOTBETCTBYIOLIEH
gactu (ctatbu 168, 180 'K PD).

JloroBop 00 OTUYXIEHMHM WCKIIOYUTEIBHOTO TIpaBa 3aKIIOYaceTcs B
NUCbMEHHOM (opme. JIMIIEH3MOHHBIA JOrOBOp 3aKIIOYAETCd B IUCHMEHHOMN
dbopme, eciu I'paxnanckuMm  kogekcoMm  Poccuiickoit  ®Denepauuu  He
npeaycMoTpeHo uHoe. HecoOmrogeHue nUChbMEHHOM (OpPMBI TAKOTO J0roBOpa
BJICYET €r0 HUYTOKHOCTh (IMYHKT 2 ctarbu 162, myHKT 2 cratbu 168, myHKT 2
cratbu 1234, nyHkT 2 cratbu 1235 'K POD).

B cnyuasx, onpenenennbix myHKTOM 2 ctatbu 1232 'K PO, otuyxneHue
UCKIIFOUUTEILHOTO NpaBa Ha pe3yjbTaT UHTEIIEKTYalbHOU NEATEIbHOCTH WM Ha
CPEICTBO MHIMBHIYAIM3ALUU 110 JOTOBOPY, 3aJI0T 3TOTO IPaBa U MPEIOCTaBICHUE
MpaBa KCIOJb30BAaHUS TAKOTO PE3YJbTaTa MM TAaKOrO CPEICTBA IO AOTOBOPY, a
TaK)K€ TIEepexo]  HMCKIYMUTEIBHOrO0 ImpaBa 0€3  JoroBopa  IMOJAJEXKAT
rOCyAapCTBEHHON PETUCTPALIUU.

HecoGmonenne tpeboBaHus O TOCYAapCTBEHHOM PETHUCTpAIlMU HE BJICYET
HEJICWCTBUTEILHOCTU CaMoro noroopa. B cuny mynkra 6 crateu 1232 'K PO
MEPEXO]] HCKIIOUMTEIBHOTO MpaBa, €ro 3ajor WM IPEJOCTAaBICHHE MpaBa
UCIIOJIb30BAHUSI CYUTAETCS HECOCTOSBILIUMCS.

3anHTEepecoBaHHAas CTOPOHA JIOrOBOpaA BIIpaBe 0€3 y4acTHsi JPyroid CTOPOHbI
00paTUTHCS C 3asIBJICHUEM O TOCYJIapCTBEHHOM peructpanuu (MmyHKT 3 ctatbu 1232
['K PD).

Cornmacio nyHkty 4 crarbu 1234 'K PO wuckmouuTenbHOE NTpaBO Ha
pe3ynbTar MHTEJUIEKTYaJIbHON NeSATENbHOCTH WIH Ha CpEIICTBO
WHIUBUyaIM3allMd TIEPEXOIUT OT MpaBooOJaaTeNsi K MpUOOpeTaTesnto, eciu
COIJIAIIEHHNEM CTOPOH HE MPENyCMOTPEHO MHOE, B MOMEHT 3aKJIKOYEHUS JI0roBOpa
00 OTYYXKJECHUU HUCKIIIOUUTEILHOTO MPaBa, MEepexo]i UCKIOYUTEIHHOTO TpaBa o
KOTOPOMY HE MOJUIEKUT FOCYAApCTBEHHOW PErHCTPALIUU.

Ecnu xe mepexoj; MCKIIOYUTENBHOTO IpaBa Mo JOrOBOPY 00 OTUYXKIEHUHU
UCKJIFOYUTEIBLHOTO TMpaBa MOJICKUT TOCYyIapCTBEHHOM PETUCTpPAIlMU, TO MOMEHT
nepexoaa UCKIYUTENBHOIO MpaBa ONMPEEsieTCs B CHIIy 3aKOHA UMIIEPATUBHO —
MOMEHTOM  TOCYAapCTBEHHOW  pPETrUCTpalMi  Iepexoja TakKoro  Ipasa.
[IpenocraBienue npasa Mo JULUEH3MOHHOMY JOTOBOPY CUUTAETCS COCTOSIBIIMMCS
TaK)K€ C MOMEHTa T'OCYJIapCTBEHHOM perucTpauuu NnpefaocTaBiieHus mpasa. [lpu
TOM  00s3aTeNIbCTBEHHbIE  OTHOIIEHMS M3  JIOTOBOPOB, IEPEXOJl  WJIHU
NPEeIOCTaBIEHUE TpaBa MO KOTOPBIM MOJJIEKAT T'OCYJAAPCTBEHHOW PErucTpaluu,
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BO3HHMKAIOT HE3aBUCUMO OT TIOCYJapCTBEHHOM peructpauuu (myHKTl 1 u 2
ctatbu 433 'K PD).

38. CnenuanbHbIi CIIOCOO 3aIIMTHI MPaB MPEXKHETO MPaBOOOIaAATENS IPH
CYIIECTBEHHOM  HapylIeHUW  mpuoOperaresieM  OO0S3aHHOCTH  BBIIUIATUTH
IpaBoOONAAATENI0 B YCTAHOBIIGHHBIM  JIOTOBOPOM 00  OTYYXKIECHUHU
UCKITIOYUTENFHOTO  MpaBa  CpPOK  BO3HArpaXkJeHWe 3a  MpHOOpeTeHue
VCKJIFOUYNTEIIBHOTO TpaBa Ha pe3ysbTaT UHTEILIEKTYaIbHOM IEATEIbHOCTH WM Ha
CPEACTBO MHIAMBHUAYyalu3anuu (abd3ar nepBelid myHkTa 5 crathu 1234 'K P®D) He
UCKJIIOYAeT BO3MOYKHOCTH IPUMEHEHHMs] NPEKHUM IpaBooOIagaTesieM HWHBIX
crioco6oB 3anuThl (ctaths 12 'K PO).

39. IlockonbKy CpoOK, Ha KOTOPBIM 3aKIHOYaeTCs JIMLUEH3UOHHBIA JI0TOBOp,
HE MOXKET IPEBbIIIATh CPOK JEHCTBHS HMCKIIOYUTENBHOIO IpPaBa HA pe3yibTaT
WHTEJUIEKTYaJbHOM  JI€ATETbHOCTH WM HAa CPEACTBO  MHAMBUIYAIU3ALMH
(a03ar nepBblil nyHkta 4 ctateu 1235 'K PD), norosop, coaepkauiuii ycioBue o
CPOKE €ro JeHCTBHUS, MPEBBIMIAIOIEM CpPOK JEWCTBHS UCKIIOUUTEIBLHOTO IpaBa,
CUMTAETCS 3aKJIIOYEHHBIM Ha CPOK, PABHBIM CPOKY JEHCTBHS MCKIIOUYUTEIBHOTO
npasa.

Ecnm  cpoxk nmEeUCTBHS  MCKIIOYUTEIBHOIO IpaBa IPOJJIEBACTCS B
YCTAaHOBJICHHOM 3aKOHOM MOPSIJIKE MOCTE 3aKJIIOUEHUS JTMIEH3MOHHOTO J0roBOpa,
TO CPOK JEHCTBHs TAaKOIO JIOIOBOpa OIPEAEISIETCS MCXOAS M3 €ro yCIOBHU U
HOBOT'O CpPOKa JIEHCTBHS HCKIFOYUTEIIBHOIO ITPaBa.

40. Ecnu JMUIEH3UOHHBIM JIOTOBOPOM IMPSIMO HE MPEIyCMOTPEHA €ro
0€3BO3ME3THOCTh, HO NIPU 3TOM B HEM HE COIJVIACOBAHO YCJOBHE O pa3Mepe
BO3HArpa)/CHUs WK O MOPAJIKE €ro ONpeesIeHUs, TaKO! IOrOBOp B CHIIy a03ala
BTOporo nmyHkra 5 cratbu 1235 'K P® cumraercs He3akintoueHHBIM. [Ipu sTOM
CTOpPOHA, IPHUHSBILIAS OT JAPYTrOl CTOPOHBI MOJHOE WM YACTHYHOE HUCIIOTHEHHUE 1O
TaKOMY JIMLIIEH3MOHHOMY JOTOBOPY JIMOO HHBIM 00pa3oM MOATBEPIMBINAS €rO
JeHCTBUE, HE BIpaBe TpeOOBaTh MPU3HAHUS 3TOTO JOrOBOpPA HE3AKIHOYEHHBIM,
€CJIM 3asBJICHUE TaKOTo TPeOOBaHUS C yYETOM KOHKPETHBIX OOCTOSITENBCTB OYyIET
IPOTUBOPEUYHUTH MPUHUUITY JOOPOCOBECTHOCTHM (MYHKT 3 cratbu 1, MyHKT 3
ctateu 432 'K PD).

[To cmbiciy myHkTa 5 crateu 1235 'K P® B ero B3auMocBsa3u ¢ MyHKTOM 4
ctatb 1237 I'K P® Bo3HarpaxaeHue mo BO3ME3THOMY JIUIIEH3UOHHOMY JOTOBOPY
yIUIAYMBAETCSl 3@  NPEAOCTaBIICHWE IpaBa  HCIOJb30BAaHUA  pPeE3yJibTara
WHTEJUIEKTYaJIbHOM JESTENIbHOCTU WM CPEACTBA UHANBU Y AJIA3ALUH.

B cBs3u ¢ 3TUM nHiIeH3Uapy HE MOXET ObITh OTKa3aHO B YJOBJIETBOPEHUU
TpeOOBaHUS O B3BICKAHWM BO3HArpa)/JI€HHs IO MOTHBY HEHCIOJb30BaHUs
JMLEH3UATOM COOTBETCTBYIOILETO PE3YyJIbTaTa UM CPEACTBA.

Eciu cropoHamu coriiacoBaHa IuUiaTa 3a NpPeIOCTaBICHUE MpaBa
UCIIOJIb30BAaHUSL PpE3yJibTaTa HWHTEIUIEKTYalbHOM JEATETbHOCTH WM CpPEJCTBA
WHIUBUyaIM3allid B TBEPJIOM CymMMe, a TakKe JONOJIHUTEIBHO COrjacoBaH
pa3Mmep Bo3HarpaxaeHus B GopMe MPOIEHTHBIX OTUYMUCICHUHN OT J0X0Aa (BBIPYUYKH )
(a03ar Tpetuit myHkra 5 cratbu 1235 'K P®), npu Hercnonb30BaHUM Pe3yJibTaTa
WHTEJUIEKTYallbHOM ~ JI€ATeIbHOCTH  WJIM  CPEACTBAa  WHIUWBHUIyaIU3alUU
JULEH3MATOM YIUIAT€ IOJJIEKUT TOJBKO CyMMa, COIJIACOBAHHAs B TBEPAOM
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pasmepe. [Ipum 3TOM nMuEeH3Wap HE JMIIEH MpaBa MOTPeOOBATh BO3MEIIECHUS
yOBITKOB, BBI3BAaHHBIX HEHCIIONB30BAHMEM pe3yJibTaTa HHTEIUICKTyaJIbHOU
JEeATEIbHOCTH WU CPEICTBA MHIUBUAYAIU3alUU, U PACTOPTHYTh JIOTOBOP.

B cnyuae, korgja CTOpOHBI JIMIEH3MOHHOTO JIOrOBOpa COIVIACOBAIM pa3Mep
BO3HArPAXJIECHUSI TOJBKO B (OpMe MPOLEHTHBIX OTYUCICHHH OT J0X0ja
(BBIpYYKH), @ MCIOJB30BAHUE pe3yibTaTa MHTEIUIEKTyaIbHOW JESITEIbHOCTH,
CpPEICTBA MHAMBUAYAJIW3allUM HE  OCYLIECTBISUIOCH, JIMLEH3MAp  BIPABE
noTpeOOBaTh BO3MEILEHUSI YOBITKOB, BbI3BAaHHBIX HEHCIIOJIb30BAHUEM peE3yJIbTaTa
MHTEJUIEKTYaJIbHOM JEATEIbHOCTH WM CPENCTBA WMHIMBHUIyAIN3alUU, a TAKXKE
pPacTopruyTh 10roBop. Pa3smep yOBITKOB MOKET OBITh ONpEAEsieH, B YaCTHOCTH,
UCXOJs U3 LIEHBI, KOTOPasl MPU CPaBHUMBIX OOCTOSITEILCTBAX OOBIYHO B3UMAETCs
32 IPAaBOMEPHOE HCIONB30BAHWE J3TOr0 WM AHAJIOTMYHOIO pe3yibTaTa
WHTEJUIEKTYaJIbHOM JESITEIbHOCTU WK CPEACTBA MHANBUYAJIA3AIUH.

I'paxnanckuii komekc Poccuiickon ®enepanuu HE MNpeaycMaTpUBaEcT
HEOOXOIMMOCTH TOJIYYEHHS COIIACHS JIMLEH3UaTa (IpU HAIMYUU 3aKIFOYEHHBIX
paHee JIMLUEH3UMOHHBIX JOTOBOPOB) Ha 3aKJIOYEHHE AOroBopa 00 OTYYKIECHUU
UCKIIOYUTENpHOrO mpasa. lIpum stom B cuny nynkra 7 craren 1235 'K PO
nepexo],  HUCKIIOUMTEIBHOTO  IpaBa Ha  pe3yjbTaT  MHTEJUIEKTYyaJlbHOU
NEeATEIbHOCTH WM HAa CPEACTBO MHIAMBUIYAIM3AI[MU K HOBOMY MPaBO00IIa1aTEIO
HE SBISIETCSd OCHOBAaHUEM JUII W3MEHEHMS WIH PACTOPKEHUS JIMIIEH3UOHHOIO
JIOTOBOpa,  3aKIOYEHHOIO MPEAUIECTBYIOLIUMM ImpaBooOianareneMm. HoBeii
paBoo0JIaaTeNb CTAHOBUTCS JIMIICH3MApOM Ha YCJIOBMSX paHee 3aKI0YEHHOI'O
JMUEH3UOHHOTO J0r0BOpA.

41. C yyerom nonoxxenuii myHkra 3 crateu 1237 'K PO Bo B3anmocBsizu ¢
nyHKTOM 1 ctateu 394 'K PO u nyukrom 3 crateu 1252 I'K P® npu Hanuuuu B
JUIEH3MOHHOM JIOTOBOpPE YyCJIOBUA OO0 OTBETCTBEHHOCTH 3a HapyllEHUE
WCKJIIOUUTEIILHOTO TpaBa Ha pPe3yJibTaT HHTEIUIEKTYalbHOU AESITENIbHOCTU WIU
CPEICTBO MWHAMBUAYaNW3AllMM, BbIPA3UBIIEECS] B HCIOJIB30BAHUM  TAKOTO
pe3ynbTaTa WU CPENICTBA 3a MpEAeiaMH MpaB, MPEIOCTaBIECHHBIX MO JOTOBODY,
JMIEH3UAp BIpaBe NOTPeOOBaTh B3bICKAHUS YOBITKOB MJIM BBIIJIATHl KOMIIEH CALIUN
B YaCTH, HE MOKPBITOM JOTOBOPHOW HEYCTOMKOM, YCTAHOBJIEHHOW 3a yKa3aHHOE
HapylleHue (3adeTHas HeycToilka). B ciydae, korma J0roBopom JOMyCKaeTcs
B3bICKAHHUE TOJIBKO JIOTOBOPHOM HEYCTOMKH, JUIIEH3UWap He BIIpaBe TpeOOBaTh
B3bICKaHUsl KoMIieHcanuu (yOBITKOB) (MCKJIIOUMTENIbHAs HEycTolka). B cmydae,
KOIJla JIOTOBOPOM JIOMYCKAaeTCs TPUMEHEHHE OTBETCTBEHHOCTH 10 BBIOODY
JUIEH3Uapa, OH MO0 CBOEMY BBIOOPY BIMpaBe MOTPeOOBATH JMOO B3BICKAHUSA
HEYCTOMKH, JUOO0  BO3MEIIEHUS  YOBITKOB  (BBIIIATBl  KOMIICHCAIIWN)
(ampTepHaTUBHAsA HeycTolKa). C y4eTOM yCI0BUI JOTOBOPa BO3MOKHO B3bICKAaHHUE
HEYCTOWKH CBEPX CYMMbI BO3MEILIEHHBIX YOBITKOB (BBIIIJIAYEHHONW KOMIIEHCAIUN)
(wrpadHas Heycroiika). Ilpm STOM TpW TOJKOBaHUM YCIOBUH JI0roBOpa
NPUCOEIMHEHUS O IITpadHON HEYCTOMKE CIeAyeT YyYUThIBAaTh, HE MOCTABIICH JIH
JUIEH3UAT B TOJIOKEHHUE, CYIIECTBEHHO 3aTPYAHSIONIEE COIJIACOBAaHHWE MHOTO
CoJIep>KaHUsl COOTBETCTBYIOIIMX YCJIOBUH JOTOBOpPA, B CUJY SIBHOIO HEPABEHCTBA
IIEPErOBOPHBIX BO3MOKHOCTEM.
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42. B cootBerctBuu ¢ myHKTOM | cratbu 1238 'K P® npu nucbMeHHOM
COrjacu JULIEH3Mapa JIMLIEH3UAaT MOXET IO JOrOBOpPY HPENOCTABUThH IPAaBO
UCITOJIb30BAaHUSL PE3yJIbTaTa HMHTEIUIEKTYalbHOM JEATENBbHOCTH WM CPEACTBA
VHAUBUAYAIA3AIMH JPYTOMY JHUILY (CYyOIMIIEH3HOHHBIN JOTOBOP).

Cormacue Ha 3aKJIIOYEHHE CYOJMUEH3MOHHOIO JOTOBOpA, B TOM YHCIE C
KOHKPETHBIM CYOJIHMIICH3UAaTOM, MOXET OBbITh JTaHO KaK B CaMOM JIMLEH3MOHHOM
JIOTOBOpE, TaK M B OTAEIbHOM JOKyMeHTe. I[lpu »TOM muueH3uap BIIpaBe
OTPaHUYUTh CBOE COIJIACHE BO3MOXKHOCTBIO 3aKIIOYEHUSI CyOJIUIIEH3MOHHBIX
JIOTOBOPOB O TMPEJOCTABICHUH TOJIBKO OTAENBHBIX CIIOCOOOB HCIOJIb30BAHUS
pe3yJibTaTa MHTEJUICKTYAJIbHOW JEATEIIbBHOCTH WJIM CPEACTBA WHIAMBUILYAIH3ALNN
U3 YUCia TeX, KOTOpble ObUTH MPEJOCTABICHBI JIUIICH3UATY.

Cornacue MOXET OBITh OTO3BAHO JIMIIEH3UAPOM JO  3aKJIIOYCHUS
CyOJIMIIEH3MOHHOTO JOTOBOpAa C BO3MEIIEHHWEM YOBITKOB, BBI3BAHHBIX TaKHUM
OT3BIBOM.

43. B cuny crarbu 1239 I'K PO B ciuydasx, mOpeayCMOTPEHHBIX
['paxganckum koaekcoM Poccuiickoit denepanuu (B 4aCTHOCTH, cTaThbsiMu 1362
u 1423), cyn MoxeT nmo TpeOOBaHUIO 3aMHTEPECOBAHHOTO JIMIIA IPUHATH PEIICHUE
O MPENOCTABJICHUH 3TOMY JIMIYy Ha YKa3aHHBIX B PELICHUU CyJa YCIOBHSX MpaBa
UCITIOJIb30BAHUSL PE3yJIbTaTa MHTEIUIEKTYaIbHOU NIEATEIbHOCTH, HUCKIIOYUTEIBHOE
MPaBO HAa KOTOPBINA MPUHAIICKUT APYroMy JIUILY (IPUHYIUTEIbHAS JIUIICH3HUS).

IIpu paccMOTpEHNN COOTBETCTBYIOLIMX CIIOPOB CYIOM, UCXOJs U3 aHAJIOTUU
3akoHa (myHKT 1 cratem 6 ['K P®), npumeHstorcs mMonokeHus IyHKTa |
cratbu 445 T'K PO.

[Ipu »TOM, mnpUHUMAs peELIIEHHE O NPEAOCTABICHUU JHIy [paBa
VCIIOJIB30BAHUSL PE3YNIbTATA HMHTEIUIEKTYAJIbHOW JEATEIBbHOCTH, CYJ JOJDKEH B
PE30JIOTUBHOM YacTH PEIICHHUS yKa3aTh YCJIOBUSA JIMIIEH3MOHHOTO JOTOBOpa O
MPEAOCTaBICHUN MPOCTON (HEUCKIIOUUTENIbHOW) JuiieH3ud. C y4eToM HTOro
IpeanojaraeéMple yCJIOBHsS MPEIOCTABICHUS TaKOW JIMUEH3UU JOJOKHBI OBITh
MPUBEAECHBI B KICKOBOM 3asiBJIeHUU (MyHKT 1 ctarbut 1362 u myHKT 1 crarsu 1423 'K PO).
Hecobmtonenne 3Toro TpeOOBaHUsI BIEYET OCTABJIECHUE MCKOBOTO 3asiBIEHHS O€3
nerokeHus (ctatbs 136 T'TIK P®D, crates 128 AITK PD).

Cyn, ycTraHOBUB TIpaBO TpeOOBaTh MPEAOCTABICHUS MNPUHYAUTEIHHON
JMUEH3UH, PAcCMaTPUBAET HMMEIOIIMECS Pa3HOIVIACHS CTOPOH IO OTHEJIbHBIM
YCIIOBHSIM 3TOM JULEH3UH.

JleiicTBue TNPUHYAWTEILHONW JUIEH3MH MOXET OBITh  MPEKparieHo
B cooTBeTcTBUU C TosiokeHusiMu ctatbu 450 'K PO (B Tom yucne B cyaeOHOM
NOpSAZIKE MO MCKY MAaTeHTOOONagaTeNis Ha OCHOBAaHMHU a03ala TPeThero MyHkKTa 1
cratb 1362, nynkra 4 crateu 1423 T'K P®). OgHOCTOpOHHMII OTKa3z OT
NPUHYIUTEIbHON TMIEH3UHU HEIOIYCTUM.

44, Tlom nuIIOM, OPraHU30BAaBIIMM CO3JIaHHE  CJOXKHOTO OOBEKTa
(cratbss 1240 T'K P®), nonumaercss JUI0, OTBETCTBEHHOE 3a OPraHU3aLIUIO
mpolecca CO3JaHusl TaKOTO OOBEKTa, B YACTHOCTH JIMIIO, B3sBLIEE Ha ce0s
WHULIMATUBY W OTBETCTBEHHOCTbh 32 CO3/IaHWE COOTBETCTBYIOUIEIO OOBEKTa
(Hampumep, IPOIIOCeED).
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Cnenyer yuuthiBaTh, yTO ab3ar Tperuid myHkra 1 crtateu 1240 'K PO®
JIOIMYCKAaeT BO3MOKHOCTh COTJIACOBAHUS B JOTOBOPE TOJIBKO YCIOBHM O CpOKE U
TEPPUTOPHUH JEHCTBUSA UCKIFOUUTEIBLHOTO MPaBa Ha pe3yJIbTaT UHTEIUIEKTyaIbHON
JESITEIbHOCTH B COCTaBE CIOXKHOTO 00beKkTa. HUUTOXKHBI yCIOBUSA TUIICH3MOHHOTO
JIOTOBOpa, OTPAHMYMBAIONIME HCIIOJNB30BAHUE TEMH WJIM HWHBIMU CcrHoco0aMu
pe3ynbTaTa MHTEJUIKTYalbHOU JESTEIBHOCTH B COCTaBE CIOXHOTO OOBEKTa U
TaKUM O00Pa30M CO3/ar0Iue MPENSTCTBUS JUIsl UCIIOJIB30BaHUS CI0KHOTO 00BEKTa
B 11esioM (myHKT 2 ctatbu 1240 'K POD).

45. B ciaywae ~— BHECEHMs  NOJJIEKALIEr0  JCHEKHOM  OLEHKE
UCKJIIOYUTENILHOTO IIPaBa, MHOI'O MHTEJUIEKTYaIbHOIO MpaBa (HalpuMep, rpaBa Ha
IOJyYEHHUE MaTeHTa) WK MpaBa o JULEH3MOHHOMY JI0IOBOPY B KaueCTBE BKIIAJa
B YCTaBHBIM (CKJIaJOYHBIM) KamUTaldl XO3SHCTBEHHOIO TOBAPHUILECTBA WIIU
oburectBa (myHkt 1 crateu 66° TK P®) mpu Haqmduy yKasaHus o0 5TOM B
pElIeHUH O CO3MaHMHM (PEIIEHHH O BHECEHHMM HMYUIECTBA B YCTaBHBIU
(CKJIaI0YHBIN) KalKTal WU JIOTOBOPE 00 yUpexAeHUH (CO3JaHUU) TOBAPHUILECTBA
WIK OOIIECTBA), a TAK)KE MPU HAJMYUHM B TAKOM PEIICHUU BCEX CYIIECTBEHHBIX
YCIIOBUM, TOJIJIEKAIINUX BKIIOYEHUIO, COOTBETCTBEHHO, B JOTOBOP 00 OTUYKIECHUU
UCKIIFOUUTEIBHOTO TpaBa WM B JIMIEH3UOHHBIA JIOTOBOP, 3aKIHOYEHHS
OTIEJIBHOTO JOroBOpa OO0 OTYYXKIAEHUU HCKIIOYHMTEIIBHOIO TMpaBa WIH
JMIIEH3UOHHOTO J0r0BOPA, OTBEYAIOIIEr0 TPEOOBAHUSAM, YCTAHOBIIEHHBIM YaCThIO
yerBepTo ['K PO (mynkr 1 cratem 1233), He TpeOyercsi. B stoM ciydae
rOCyAapCTBEHHAsl PEruCTpalys OTUYYKJICHHMS HCKIIOYUTEIBHOTO IpaBa Ha
NOJJIEXKAIIME TOCYJIAPCTBEHHONM pPEruCTpallid pe3ybTaT HWHTEJUIEKTYaJIbHON
JEATEIbHOCTH, CPEICTBO MHAMBUAYAIU3ALNH, & PABHO M MPEAOCTABICHUS IpaBa
WCIIOJIb30BAHUSI TAKUX PE3YyJIbTaTa, CPEACTBA MOXET OCYIIECTBISATECS M 110
3asIBJICHUIO YUpEOUTENs] TPU YCIOBUU MpEACTaBiICHUS (B COOTBETCTBYHOUIEH
YacTH) pEUIEHUS O CO3/IaHUH TOBAPHILECTBA WJIA OOILIECTBA.

C yuerom nonoxenuit crateu 1227 'K P® nmepexon HCKIIOUUTENBHOTO
npaBa Ha pe3yJbTaT WHTEUIEKTYalbHOM JESITENbHOCTH WJIM Ha CPEACTBO
WHIUBUyaIU3allid, a pPaBHO MPEJOCTaBICHUE TMpaBa HUX HCIOJb30BAHUS
OpraHu3alliy, He SBJISIONIECHCS COOCTBEHHUKOM 3aKPEIJIEHHOTO 33 HEH UMYILeCTBa
(rocylapCTBEHHOE, MYHHUIIMNAIBHOE YHUTApHOE MPEANpUITHE, YUYPEXKICHUE),
OCYILECTBISIETCS. B OOLIEM MOPSAJKE (IOTOBOp 00 OTUYKJEHUH, JUIECH3MOHHBIH
noroBop). Ecnu mpuoOperarenemM Mo J0roBOpYy OTUYXKIEHHUS HCKIIOUUTEIBHOTO
npaBa  SIBISIETCS  NPEAUPHUITHE WM YYPEXKIACHUE, OHO  CTaHOBHUTCS
npaBooOaAaTeIeM M CaMOCTOSITENILHO OCYIIECTBISIET HCKIIOUYUTEIBHOE IPaBo,
3alUIIAeT €ro W pacnopsbkaercss uMm. Ecnu mpuoOperareneM 1Mo JA0rOBOpPY
OTUYXKJCHHUSI ~ HCKIIOYUTENBHOTO  MpaBa  SBISETCS  MyOJUYHO-TIPABOBOE
o0Opa3zoBaHue, OHO CTAHOBUTCS MPABOOOIaAaTEIIEM.

46. Cratesamu 358" u 1233 TK P® jomyckaercsi pacropspKeHHS
VCKJIFOUUTEIBHBIM MPABOM HA PE3yJbTaT UHTEIJIEKTYaIbHOU JEATEIbHOCTH WM Ha
CPEIICTBO MHIMBHUIyAIM3ALUHU MIyTEM 3aJlora (KpoMe MCKIIOYUTENIHOIO MpaBa Ha
(bupMeHHOE HAMMEHOBaHUE U HA HAMMEHOBAHUE MECTa MPOUCXOKIEHUS TOBApA).

HeumymiecTBeHHblE TpaBa HE MOTYT BBICTYIATh B KauyecTBE IpeaAMeETa
3ajora.
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HMy1iecTBEHHbIE IPaBa HA PE3YJIBTATHl MHTEIUIEKTYAJIbHOM JEATENbHOCTH U
NPUPABHEHHBIE K HUM CPEJICTBA MHAMBUAYAIU3allMH MOTYT BBICTYIIaTh B KAUECTBE
mpeaMera 3ajora IpU  yCIOBMM, 4TO ['paxmaHckuM kozekcoMm Poccuiickon
®enepamuu  ormyckaercs ux orayxkiaeHue (myHkt 1 cratem 336, myHKT 1
craten 358'%). Tak, He MOTyT GBITH IPEIMETOM 3a]0ra MPABO CICAOBAHHS HA
POU3BENICHUST U300PA3UTEILHOTO UCKYCCTBA, aBTOPCKHE PYKONMUCH (aBTOrpadbl)
JUTEPATYPHBIX U MY3bIKATbHBIX IPOU3BEACHUM.

[IpeameTr moroBopa 3ajiora OIpeAeNseTcs NPUMEHUTENBHO K MYHKTY 6
cratb 1235 T'K P® mnyrem yka3zaHusi Ha pe3yibTaT MHTEIJIEKTyalbHOM
NEATEeIbHOCTH WM Ha CpPEICTBO HWHIWBUIyaIU3allid, MPaBO Ha KOTOpPbIE
nepeaaeTcsi B 3aJior, CO CChUIKOM B COOTBETCTBYIOIIMX CIIy4asX Ha PEKBU3ZUTHI
JIOKYMEHTA, YOCTOBEPSIONIEr0 UCKIIOUUTEIBLHOE MPAaBO HA TaKOW pe3yibTaT WU
Ha TaKoe€ CPEeJICTBO (MMaTEHT, CBUIETEIBCTRO).

B noroBope 3anora JOMKHO OBITh TaKKe ONPENENICHO: 3aJ0KEHO
UCKIIFOUUTEIFHOE MPABO HA PE3yJIbTaT MHTEIUIEKTYalbHOW JEATENbHOCTH WM Ha
CPEIICTBO MHAMBUAYAJIU3ALMK B MOJHOM OOBeME€ (MPUMEHHUTENBHO K MYHKTY |
cratbu 1234 'K P®) unu nmpaBo MCIOJIB30BAaHUS TAKOTO PE3yJibTaTa WM TaKOTO
CpEIICTBA B MPEAYCMOTPEHHBIX JOTOBOPOM Ipeenax (MIPUMEHUTENBHO K MyHKTY |
ctatbu 1235 T'K P®). B mnocinennem ciydae AOroBOp O 3aliore JIOJHKEH
npeIycMaTpuBaTh U OOCTOSATENbCTBA, NPUBEICHHBIE B TMOAMYHKTE 2 MyHKTa 6
cratbu 1235 u B crathe 1236 'K PO.

B cumny mnyskra 4 crateum 358'° TK P® mo goroBopy 3aiora
VCKJIFOUYNTEIIBHOTO NPaBa Ha pe3yJbTaT UHTEILIEKTYaIbHOW NEATEIbHOCTH WM Ha
CPEICTBO WHIMBHIyAIN3aLUU 3AJI0TOJATENb B TEYEHUE CPOKA JIEUCTBUS 3TOTO
JoroBopa 0e3 coriacus 3aJoroJiepKaTeisi BIpaBe HCIOIb30BaTh TAKOM pe3ysbTar
WHTEJUIEKTYaJIbHON JESITENIbHOCTH WM TAaKOE€ CPEICTBO WHAMBUAYATU3ALMHU U
pacnopsKaThbCs HMCKIIOYUTENIbHBIM MPAaBOM Ha TaKOM Pe3ysbTaT WM Ha TaKoe
CPEIICTBO, 32 UCKIIIOUEHHEM Ciy4asi OTUYKJEHHUS MCKIIOYUTEIBHOTO IMpaBa, €Cciu
JIOTOBOPOM HE TMPEAyCMOTPEHO HHOE. 3ajorojareilb HE BIPaBe OTYYKIATh
UCKIIIOUUTENIbHOE TpaBO 0e3 corjacusi 3ajorojepkareiis, €clii HWHOEe He
PETYCMOTPEHO AOTOBOPOM.

Ha3BaHHBIM JOrOBOPOM 3aJ10Ta MOKET OBITh YCTAHOBJIEHO:

OrpaHUYEHUE IO CaAMOCTOSITEIBHOMY MCIOJIb30BAaHUIO 3aJIOTOJATENIEM
pe3yNbTaTa HHTEIUIEKTYAJIBHON AEATENBHOCTH WU CPEICTBA NHANBH Iy JIU3ALUH;

OrpaHUYEHHE IO CAMOCTOSITENBHOMY PAaCHOPSIKEHUIO HCKIOYUTEIbHBIM
IpaBOM Ha pE3yJbTaT HHTEIUIEKTyaJIbHOW JEATEIbHOCTH WJIH CPEIACTBO
WHAMBUAyAIU3allM  CIIOCO0AaMH, OTJIMYHBIMH OT 3aKJIIOUEHHs J0roBopa o0
OTYYXJACHUHM HCKIIOUUTEIBHOIO TMpaBa (HalpUMep, MOXKET ObITh YCTaHOBJECH
3ampeT Ha MyOJMYHOe 3asBIICHUE, MPETyCMOTPEHHOE MyHKTOM 5 crateil 1233 'K PD,
WIM Ha 3aKIIOYEHUE JIMIIEH3MOHHBIX JOTOBOPOB, B TOM 4YHUCJE MO IpaBUiam
cratbu 1286' K POD);

paBo 3ajiorojaTeNsi  3aKir4aTh  JOTOBOP Ha  OTYYXICHHUE
UCKIIIOUUTENLHOTO TpaBa Ha pPe3yJbTaT HMHTEIUIEKTYaJIbHOU NEATEIbHOCTH WM
CPEJICTBO MHANBUIYATU3ALINH.
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3amuMra  UCKIIOYMUTEIBHOTO MpaBa, SBIIOLIETOCS NPEIMETOM 3aJora,
OCYILECTBIISIETCS 3a70roAaTesieM. 3aJIoro/IepKaTesio MojoKeHussMu ctated 347 u
1250 T'K P® nonHOMOYMH TI0 3allATE HWCKIIOYUTEIBHOTO IMpaBa HE
IIPEIOCTABIIEHO.

47. Tlonmoxenus ctater 1234 u 1235 'K PO He uckI04atoT BO3MOKHOCTH
3aKJIIOUEHUSI JIOTOBOpa 00 OTYYXKIACHUM HUCKIIOYUTENBHOTO IpaBa WU
JULEH3UOHHOTO JIOTOBOpPa, MPEAyCMAaTPUBAIOIIUX MEPEXO0] HCKIOYUTEIBHOTO
IIpaBa WIKM NPEJAOCTABICHUE MPaBa UCIIOIb30BAHUS PE3YyJIbTaTa UHTEIUIEKTYaIbHON
NESATEIbHOCTH WJIM CPEJICTBA HWHIUBUIyAIU3allMU, KOTOpPbIE OyAyT CO3/1aHbI
(BO3HHMKHYT) B OyIyIIIEM.

C yuerom mnosoxenuidt nyHkra 4 crateu 1234 u crateu 1235 TK PO
WCKJIFOYUTEIPHOE MPABO HA TAaKOW pe3yJbTaT MHTEIUVIEKTYaJbHOW AEATEIbHOCTU
WIM CPEACTBO HWHIMBHIyAIM3alMUd TMEPEXOJUT, a IMPaBO HCIOJIb30BAHUS
pe3ysbTaTa MHTEJUIEKTYAJIbHOM JESITENIbHOCTH WM CPEACTBA WHJMBHAyaTU3alUN
IIPEIOCTABISACTCI B MOMEHT, OIPEACIICHHBI B JOrOBOpPE, HO HE paHEe MOMEHTa
BO3HMKHOBEHUS TAKOI'O MpPaBa.

Ecnu  pe3ynbrar HMHTEIJIEKTYalbHOW  JIESITEIBHOCTH WM CPEACTBO
WHIUBUyAIA3allii, KOTOpble OyayT co3faHbl (BO3HHMKHYT) B Oynayliem, B
cooTBEeTCTBUM C ['paxmanckuMm kojekcoMm Poccuiickoit ®enepauun OyayT
OTHOCHUTBCS K YHCIY MOJJIEKAIUX TOCYJaPCTBEHHON PErHCTpaliy, MOCIE TAKON
pErucCTpalvy OTUYX IACHUE UCKIIOYUTEIBHOTO MpaBa WIA MPEAOCTABICHUE IIpaBa
WCIIOJIb30BaHUs JTAHHOTO PE3yJIbTaTa WM CPEACTBA MO JOTOBOPY TAKKE MOMJICKUT
rocyJapCTBEHHON peructpauuu. Ilpu 3TOM HCKIIOUHUTENIBHOE TIPaBO Ha
COOTBETCTBYIOLLIME PE3YJIbTAT WM CPENICTBO MEPEXOIUT OT IMpaBoodOiagarens K
npuoOpeTaTeNio, a TMpaBO KCIHOJIB30BAHMS PE3ybTaTa WHTEIUICKTYalbHON
NEeATEIbHOCTH WJIM CPEACTBAa MHAMBUAYATU3ALMH MPEIOCTABISIETCS B MOMEHT
rOCyAapCTBEHHOW PErHCTPaLlMU PACHIOPSKEHUS UCKITFOUUTEIIbHBIM ITPaBOM.

[IpeameT Takoro aoroBopa AOHKEH ObITh WHIWBHAYAJIU3UPOBAH TaKUM
oOpa3oM,  4YTOOBl  MO3BOJIITH  ONPENEIUTh  KOHKPETHBIM  pe3ynbTar
WHTEJUIEKTYaJbHOM ~ AESATENbHOCTH WM  CPEACTBO  HMHAMBUAyalIU3allUH, B
OTHOUIEHUM TpaBa Ha KOTOPBIE JOTOBOP 3aKIIOYAETCS, HA MOMEHT OTYYXICHUS
UCKIIIOUUTEIIFHOTO TMpaBa Ha TAaKOM OOBEKT WM MPEJOCTABICHUS IpaBa
UCIIOJIb30BaHUs TAKOTO 0OBbEKTa B COOTBETCTBUU C IaHHBIM JIOTOBOPOM.

K noroBopam, mpeameT KOTOPBIX MNPEIIOJaracT CO3JaHuE MPOU3BEICHUS,
npuMeHsitorcst npaBuia crated 1288, 1296 wmm 1298 T'K P®; co3nanue
MPOMBITIUICHHOTO oOpasiia — npaswia ctateit 1372 umm 1373 T'K P®; co3nanue,
BBIBE/ICHUE, BBISIBJICHUE CEJIEKIIMOHHOTO JOCTUXKEHUS — MpaBuia craret 1431 unum
1432 T'KP®; co3naHue TOMNOJIOTUM HMHTErPATIbHOM MHUKPOCXEMBI — IIpaBHIIa
crareit 1463 nnu 1464 I'K PO.

[Ipu nepenaye mnpaBa Ha TMOJyYEHHE MATEHTAa NPUMEHSIOTCS MpaBuUIia,
npeaycMotpennsbie ctatbeit 1357 'K PO.

JIoroBopoM 0 3ajore Takke MOXKET ObITh IIPEyCMOTpPEHA Nepeiaya B 3aJI0T
UCKIIIOUUTEILHOTO MpaBa Ha pe3ybTaT UHTEIJIEKTYalbHOU NEATEeIbHOCTH WM Ha
CPEICTBO HMHAMBHUAyalIM3allMd, KOTOPOE BO3HMKHET Yy MpaBooOsagaTes
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(3asorogarensi) WM nepeiner Kk Hemy B Oyaymiem (myHKT 1 cratbu 6, MyHKT 2
crarbn 358", crates 358" TK PO).

[Ipu 3TOM HMHIMBHAyaNIH3alWs MPEAMETa JOrOBOPA 3aj0ra JOJDKHA OBITh
OCYLIECTBJIEHA MyTEM YKa3aHUs CBEIAECHUH, NMO3BOJISIIOIIMX YCTAHOBUTH PE3YyJIbTaT
WHTEUIEKTYaJlbHOM ~ JI€ATEIbHOCTH  WJIM  CPEACTBO  WHIWBHIyAIH3aLUH,
MCKITIOUHMTENLHOE IPABO Ha KOTOPBIC [IePeaeTcs B 3aor (TyHKT 2 crathir 358° TK POD),

48. Wcxonsa u3 nojoxxkeHud myHkta 1 crareu 1233 um B cuiny myHkTa 1
ctatbu 1013 TK P® wuckimountenbHOe TIpaBO MOXKET OBITh O0OBEKTOM
JIOBEPUTEILHOTO YIIPABIICHHUS.

I'paxxmanckuii  komekc Poccuiickori Denepauuu BbIICISET JBa BHUIA
yIOpAaBJICHUS MPAaBOM — JIOBEpUTEIbHOE yIpaBieHue (ri1aBa 53) U KOJJIEKTUBHOE
yIpaBJICHUEC aBTOPCKUMHU M CMEKHBIMHU ITpaBaMu (ctaThi 1242-1244).

B cBsi3u ¢ 3TUM NpU pa3rpaHUYE€HUU JAHHBIX BUJOB YIPABIEHUS MPaBOM H
TOJIKOBAaHUU JI0IOBOPA, Ha KOTOPOM JIMILIO OCHOBBIBAET CBOE MPABO Ha OOpalleHue
B CyA, I Ueledl ero KBalmMpUKauUud HEOOXOAUMO YUYUTHIBaTh, YTO
HEKOMMepyecKkas opraHuzanus B cuity nyHkra 1 ctaten 1015 'K PO, no obmemy
IpaBUILY, HE MOXKET OBITh JTOBEPUTEIBHBIM YIPABISAIOMUM. B TO ke Bpemsi TOIbKO
HEKOMMEPYECKUM OpPraHU3alMsAM MOTYT OBITh NMPEJOCTABICHBI MOJHOMOYHUS IO
yIpaBJIEHUIO MPaBaMU HAa KOJUIEKTUBHOUN ocHOBe (IMyHKT 1 cratbu 1242 'K PO).
JIOBEpUTENBHBIN  YIPABISIOIINNA, OCYLIECTBIAS JOBEPUTEIBHOE YIPABIICHUE
UMYILECTBOM B MHTEpEcax YUpEAUTENs YIpaBiIeHUs (BBITOAOIPHOOpETATENS),
BIIpaBE OCYIIECTBIISATh IMPABOMOYMS 0O0JaAaTenss HCKIOYUTEIBHOTO IIpaBa B
npejenax, npeaycMOTPEHHBIX 3aKOHOM M JIoroBopoM (myHKT 1 crarsu 1020 ['K PO),
U PacHopsKaTbCd HCKIKOYUTENBHBIM IPABOM, €CIM WHOE HE MPELYCMOTPEHO
JOroBOopoM. Bmecre ¢ TeM B OTaM4YME OT JMIEH3WOHHOTO JOroBOpa
UCIIOJIb30BAHUE pe3yJibTaTa HMHTEIUIEKTYalbHOM JEeATEIbHOCTH WM CpEACTBa
WHIUBUyaAIA3alMd  MOXET  OCYUIECTBJISTBCA  TOJBKO B HMHTEpecax
BbITOJONpUOOpeTarens. JloroBop O  MOpPeNOCTaBICHUU  MOJHOMOYMNA 1O
YIPABJICHHUIO TPaBaMU Ha KOJJIEKTUBHOI OCHOBE HE MOXKET COJEPKATh YCIOBHE 110
UCIIOJIb30BAHUIO  YIPABJISAIOIIMM OOBEKTOB ABTOPCKUX M CMEXKHBIX IIpaB.
[IpenocraBieHre TaKMX MPaBOMOYHI MOKET COCTABIATh MPEAMET JIMLIEH3UOHHOTO
JIOTOBODA.

49. TlpaBo OBEpUTEIHHOTO YMPABISIOUIET0 HA 3aLIUTY HUCKIIOYUTEIHHOTO
npaBa cleQyeT U3 I[paBa Ha 3aluTy, NPHHALIEKAIIETO YUYPEIUTEINIO
JIOBEPUTENILHOTO yrpaBieHUsl. COOTBETCTBEHHO, €CIU YYPEAUTENb YIPABICHUS
SIBJIIETCSL MTPaBOOOJIaaTeNIeM U B JIOBEPUTEIHHOE YIPABICHUE MEPEIaeTCsl MPaBo
WCITOJIb30BAHUSL PE3YJIbTATa HMHTEIUIEKTYaJIbHOW JEATEIbHOCTH OIPEAEIICHHBIM
criocoOoM (M BCEMH CIIOCO0aMu), TO IOBEPUTEIbHBIN YIIPABIISIONINI BIIpaBe Kak
OCYUIECTBJISTh NIEPEIaHHbIEC EMY B YIpPaBJIEHUE MPaBa, Tak U 3alIMILATh UX TAKUMHU
*e crocobaMM, KakuMH oOnagaeT mpaBooOnanarens. Ecim ke yupeauTtenb
VOPABJICHUS caM SIBISETCA JIMUIEH3UMATOM, TO TIPABOMOYHUSI JOBEPHUTEIHLHOTO
YIOPABJISIIONIETO 3aBUCAT OT TOro, MEpelJaHbl JIW €My B YIpaBieHUE IpaBa
JUIEH3MUATA, MOTYYUBLUIETO UX MO JOTOBOPY MCKIIOYUTENbHOW JTUUEH3UH WA KE
MOJIYYMBIIETO UX IO J0TOBOPY HEUCKIIOYUTENbHOU JTUIEH3HUH.
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[Ipy >3TOM yuypeauTelb JOBEPUTEIBHOIO YIPABICHUS, NEpeaaBIIMMA
UCKIIFOUUTEIFHOE TMPaBO B JOBEPHUTEIBHOE YIPABIECHUE, CaMOCTOSATEIBHO
MOJIb30BAThCA  MPEAYCMOTPEeHHbIMU  ['pakgaHckum  koaekcom  Poccuiickoi
denepanny MepaMu 3alUThI HE BIPABE.

50. HUcxona u3 momnoxkenuit cratbu 1241 'K P® mpu peopranuzanuum
IOPUIMYECKUX  JIMLI [EpeXOoJ HCKIIYHUTEIBHOIO IMpaBa Ha  pe3yJbTaT
WHTEJUJIEKTYalIbHOW JEATEIIbHOCTH WM Ha CPEACTBO WHAUBUIyAIU3ALUU K
JIPYroMYy JIMILY OCYILIECTBIIsIeTCS 0€3 3aKII0UEHHUs JOTOBOPpa € MPaBo00IagaTeieM.

B ciywasx, korga mepexoJ mpaBa Ha COOTBETCTBYIOLIWW pe3yJbTaT WIIA
CPEACTBO TMOMJICKHUT TOCYAAPCTBEHHOW PErucTpaluy, IpU PEOPraHU3ALMU
IOPUIUYECKUX JIUI[ UCKIIOYUTEIBHOE MPaBo, MO OOLIEMY IMpaBUITy, MEPEXOIUT K
MIPABOIIPEEMHUKY U MOJJIEKUT 3aIIUTE C MOMEHTA BHECEHHS COOTBETCTBYIOIIEH
3alKMCH B €AMHBIA FOCYJAapCTBEHHBIN peecTp opuandecKux aul (ctate 57, 58 u
nyHKT 6 cratbu 1232 'K POD).

C 3T0ro MOMeHTa IPABOMPEEMHHK MOJIYYa€T BO3MOKHOCTh CAMOCTOSITEIbHO
UCIIOJIb30BaTh COOTBETCTBYIOIIMIA pE3yJbTaT WHTEIUIEKTYaJbHON JESITeIbHOCTH
J00BIM CITOCOOOM U B JT1000H (popMe, a TakKe 3allUIaTh UCKIIOUUTEIHHOE MPABO,
B TOM YHUCJIE TyTeM OOpallleHHs B Cy/I.

BMmecte ¢ Tem peanuszanus NOpaBOMOYHN, COCTABJISIONIUMX COJIEP)KAHUE
UCKJIIOYUTENIFHOTO TMpaBa, B IMOJIHOM OOBEME BO3MOXKHA TOJIBKO TPU YCIOBUH
rOCYAApCTBEHHOW PEruCTpallMM COCTOsBIIErocs mepexona npaBa. C yderom
nonoxkeHnit myHkra 6 crateu 1232 'K P® pacnopsskeHHE TakuM IIPaBOM
IPABOIIPEEMHUKOM (@ PaBHO COBEPIICHUE JIOOBIX ACHCTBHNA, ONPEAEISIIOIINX
NOPSAZIOK CYIIECTBOBAHUS HCKIIOYUTEIBHOTO IpaBa) BO3MOXHO TOJIBKO IOCHE
rOCYAapCTBEHHOW PpErucTpaluy Iepexoja MCKIOYUTENBHOIO IIpaBa WIH
OJIHOBPEMEHHO C HEM.

Eciu 1numo, K KOTOPOMY TEPEXOAMT HCKIIOYUTENBHOE IIPaBO, HE
0o0paTHJIOCh 3a rOCYJapCTBEHHOM perucrpaiueil nepexoja JaHHOTO IMpaBa Mocie
3aBEpIICHUS  PEOpraHu3alud, TO PHUCK BO3MOXHBIX  HEOIArONmpHUSITHBIX
MOCJIECTBAM JIJIi B3aUMOOTHOIIEHUI C TPETHbUMH JIMIAMU JIEKUT Ha HEM KaK Ha
npaBooOianarerne.

51. B cuny crarbu 1241 T'K P® npu oOpaiieHuH B3bICKaHUS Ha
UMYIIECTBO  MIpaBoOOJaAaTeNsi  UCKIIOYUTENIbHOE MPaBO Ha  pe3ysbTar
WHTEJUIEKTYaJIbHON IE€ATEIbHOCTH WA CPEICTBO MHAMBUIYAIN3ALMH, HA KOTOPOE
MOJKET OBITh OOpaIIEHO B3bICKAHUE B MPEAYCMOTPEHHBIX [ pakIaHCKUM KOAEKCOM
Poccuiickoii denepaunu ciydasx, NEPeXoauT K APyroMy JHIy Oe3 3aKJII0UeHUs
JIOTOBOpA € MpaBoobIagaTenemM.

Cornacno yactu 3 ctathu 87 DeaepanbHOro 3akoHa oT 2 okTsa0ps 2007 roma
No 229-®3 «0O06 WuCHOTHUTEILHOM TMPOU3BOJACTBE» (manee — 3akoH 00
UCIIOJIHUTENIbHOM  TMPOU3BOJCTBE)  peajnu3alus  HUMYLIECTBEHHBIX  IpaB
OCYUIECTBIISIETCSI TyTEM MPOBEJAEHUSI OTKPBITBIX TOPTroB B (hOpMe ayKIIMOHA.

Ucxons w3 mynkra 6 crateum 448 'K P®, nuuo, BeIMrpaBliee TOpru, U
OpraHu3aTop TOPrOB MOJNUCHIBAIOT B JIEHb MPOBEJIEHUS ayKIHOHA MPOTOKOJI O
pesynbTaTax  TOproB. Ecnm  mepexod  HUCKIIOUMTENIBRHOTO  MpaBa  Ha
COOTBETCTBYIOIIMI PE3YJbTAT MHTEIUIEKTYaIbHOM NESITENBbHOCTH WIIA CPENCTBO
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WHJMBUAYyaU3alMd C ydyeToM mnojoxkeHud cratbu 1232 'K P® nopnexut
rOCyJIapCTBEHHON pErucTpaiuy, OCHOBAHHEM [JIi TAKOW PETUCTPALUM CITYKUT
YKa3aHHbBIHA MPOTOKOJI O PE3YIbTaTaX TOPTOB.

B ciywyae nepegaun npuHaIeKaIiero J0MKHUKY UCKIIOUUTEIILHOTO MpaBa
Ha pe3yabTar UHTEIJIEKTYadIbHOU NEATEIILHOCTH 150)051 CPEACTBO
WHMBUAYaIM3allMU B3bICKATEIIO0 KaK HEPEATM30BAHHOTO UMYIIIECTBA OCHOBAaHUEM
JUISL TOCYAPCTBEHHOM PEruCcTpaliuy Mepexo/ia HCKIIFOYUTEILHOTO TIpaBa SBISETCS
aKT MpueMa-nepeaady, KOTOpbIM odopmisieTcs Takas mnepenada (yactb 14
ctaTbu 87 3aKoHa 00 UCTIOJHUTEIIBHOM MPOU3BOICTBE).

OO0uue BONPOCHI 3alIUTHI HHTE/UIEKTYAJbHBIX NIPAB

52. Cormacuo cratee 1248 T'K P® cmopsl, cBsi3aHHBIE C 3alIUTON
HapYLIEHHBIX WM OCHOPEHHBIX HMHTEJUIEKTYaJIbHBIX MpPaB, pacCMaTPUBAIOTCH M
paspemarorcs, o 00IIeMy paBuily, CyI0M.

B coorBerctBum ¢ nmyHkrtoM 2 crateu 1248 'K P® mpemycmarpusaroTcs
Clly4au 3allUThl MHTEUIEKTYaJbHbIX MPaB B aJMUHUCTPATUBHOM (BHECYAEOHOM)
nopske. [Ipu oOpamiennn B cya ¢ TpeOOBaHHUEM, OAJIEKAIIUM PACCMOTPEHHUIO B
aJIMUHUCTPATUBHOM (BHECYAEOHOM) TOpAJIKE, CyJ OTKa3blBa€T B MPHUHITHH
cooTBeTCTBYIOMIErO 3asBieHUs (MyHKT 1 wactu 1 crareu 134 T'TIK PO, mynkr 1
qactu | crateu 127" AIIK PO).

IIpn paccMOTpeHHMHM CyIOM J€J O HapylIEHUH HWHTEIUIEKTyalbHBIX IIPaB
BO3PAXKEHUSI CTOPOH, OTHOCSIIMECS K CIOpY, HNOJJIEXKAIIEMy pPacCMOTPEHHUIO B
aJIMUHHCTPATUBHOM (BHECYyZl€OHOM) TMOpsIKEe, HE JOJDKHBI MPUHUMATHCS BO
BHUMAaHUE U HE MOTYT OBITh MOJIO)KEHBI B OCHOBY PEILIECHUSI.

53. IlpumeHeHwe K NIy, HAPYIIMBIIEMY HWHTEJUICKTyaJbHBIC IMpaBa Ha
pE3yNbTaThl MHTEIUIEKTYAIbHOM JEATENBHOCTH WM CPEACTBA MHIMBHUIYaIH3alUH,
MEp aIMHHHCTPATUBHOW WM YIOJOBHOM OTBETCTBEHHOCTH HE MCKIIOYAET
BO3MOYKHOCTH NPUMEHEHUS K ITOMY K€ JHMIy MEpP 3allUThl MHTEIJIEKTYyalbHBIX
npaB B IPaKIaHCKO-TIPABOBOM IOPSIIKE.

[Ipu sTOM CcrnenyeT MMeTh B BHY, YTO caM IO ceOe OTKa3 B MPUBJICUECHHUH
JUia K aAMUHUCTPATUBHOM WJIM YTOJIOBHOM OTBETCTBEHHOCTHM HE O3HA4YaeT
HEBO3MOKHOCTH IPUMEHEHHUSI TPaKTaHCKO-TIPABOBBIX MEP 3aILUTHI.

54. HapmexamyM OTBETYMKOM 110 TpPEeOOBAaHMIO O TIPUMEHEHUU Mep
OTBETCTBEHHOCTH 32 HApYyLIEHHWE HCKIIOYHUTEIBHOIO IpaBa, JOMYLIEHHOE
pabOTHUKOM IOPUAMYECKOTO JUIAa WM TPa)<IaHWHA MPU HCIIOJIHEHUU TPYIOBBIX
(cmy>keOHBIX, TOJDKHOCTHBIX) OOS3aHHOCTEH, SBIJIAETCS HA3BAaHHOE IOPHANYECKOE
JUIO WM TpaXJaHWH, paOOTHUK KOTOPOTO JOMYCTWJI HapylueHue (ImyHKT 1
cratbu 1068 'K PD).

55. Ilpu paccMoTpeHuH [€d O 3alIUTE HAPYIICHHBIX WHTEIEKTYaJbHBIX
npaB CcylaaMm CJEQyeT YYUThIBaTh, UYTO 3aKOHOM HE YCTAaHOBJIEH IepeyYeHb
JOMMYCTUMBIX JI0Ka3aTeIbCTB, HA OCHOBAaHUU KOTOPBIX YCTAHABIMBAETCSA (akT
HapymeHnus (crates 55 I'TIK P®, cratesa 64 AIIK PO). IToatomy npu pasperieHun
BOIIPOCA O TOM, UMeEJI JIU MECTO Takou (akT, cya B cuiy crareit 55 u 60 I'TIK PO,
crateii 64 u 68 AIIK P® BnpaBe npuHsAThH J10ObIE CpeACTBAa JIOKa3bIBaHUS,
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MPEYCMOTPEHHBIE  MPOLECCYaIbHbIM  3aKOHOJATEIBLCTBOM, B TOM  YHUCIIE
MOJIYYCHHBIC C HCIOJIB30BAHMEM HMH(GOPMAIMOHHO-TEICKOMMYHHKAITMOHHBIX
ceTe, B YaCTHOCTH ceTu « HTEepHeTY.

JIOonyCTUMBIMU JTOKA3aTEAbCTBAMM SIBJISIFOTCS B TOM YMCJE CJIICJIAHHBIE U
3aBEpPEHHBbIC JIMIAMHM, YYaCTBYIOIIMMHU B JI€JIe, pACHEYaTKH MaTEepUAJIOB,
pa3MEIIeHHBIX B MH(POPMAIMOHHO-TEIEKOMMYHUKAITMOHHOW CETH (CKPUHIIOT), C
YKa3aHHEM aJIpeca MHTEPHET-CTPAHUIIBI, C KOTOPOW CAEIaHa pacledyaTka, a TakkKe
TOYHOTO BPEMEHHM €€ MOoITy4YeHHUs. Taknue pacnevyaTky MmoJjiekaT OL[EHKE CyJIOM MpU
paccMOTpEHMH Jiejia HapaBHE ¢ MPOYMMHM JoKa3areiabcTBaMu (ctaThsa 67 ['TIK PO,
ctatbs 71 AIIK P®D).

@dakT HEMpPaBOMEPHOTO PACTIPOCTPAHEHUS] KOHTPA(PaKTHBIX MaTepUaIbHBIX
HOCHUTEJIEW B paMKaxX JIOroBopa pPO3HUYHOM KYIUITM-TIPOAAXXH MOXET ObITh
YCTAHOBJIEH HE TOJIBKO ITyTEM MPEACTABICHUS KACCOBOIO WJIM TOBAPHOT'O YEKA WIH
WHOTI'O JOKYMEHTA, MOATBEPKAAIOLIEr0 OIUIaTy TOBapa, a TAKXKE 3aCIyIINBaHUSA
CBHACTEIbCKUX IoKazaHui (ctathsd 493 I'K P®), HO M Ha OCHOBAaHUM MHBIX
JI0OKA3aTeNIbCTB, HAIIPUMED ayIHO- WU BUICO3AIUCH.

JIns mpu3HaHUSA ayJIdO- WA BUICO3ANMCH JOMYCTUMBIM JI0Ka3aTEIbCTBOM
COTJIaCHsI HA TMPOBEICHHME AYyAWO3AMCH WIM BHUACOCBEMKH TOIO JIMLA, B
OTHOUIEHUHU KOTOPOTO OHM MPOU3BOIATCS, HE TpeOyeTcsl.

Nudopmarus o0  pacnpoCTpaHEHHH  TpakKJIaHMHOM  KOHTpadakTHOM
OPOJYKIIMA HE sBIsAETCS MHGOpMAIMEl O €ro 4YacTHOW >KM3HH, B TOM YHUCJE
uH(dopMaIuen, COCTaBIAIONICH TUYHYIO WIIM CEMEUHYIO TaliHY.

HeoOxoaumbie myis  jgena JoKa3aTeabCTBA MOTYT OBITh 0OECIEUYEHBI
HOTapUyCOM, €CJIM HMEIOTCS OCHOBaHHUS IOJlaratb, 4YTO THPEACTABICHUE
JI0KA3aTEIbCTB BIOCIEICTBUM CTAHET HEBO3MOXXHBIM WIIA 3aTPYJHUTEIbHBIM
(crarpm 102, 103 OcHoB 3akoHomarenscTBa Poccuiickoit deneparuu 0 HOTapuaTe
ot 11 deBpans 1993 roma Ne 4462-1), B TOM ymcClie TOCPEACTBOM yIOCTOBEPEHUS
coziepkaHus canTa B ceTh «MIHTEpHET» 1O COCTOSHUIO HA ONPENEIICHHBI MOMEHT.

B cinydasx, He TeprsMX OTJIAraTresbcTBa, NPH IOATOTOBKE Jena K
cyneOHOMY pa30oupaTesibCTBY, a TaKXKEe MPU paz0UpaTeILCTBE JAejia Cyll COTJIACHO
nyHKTy 10 gactu 1 craten 150 u craree 184 I'TIK P®, cratee 78 m myHKTY 3
yactu 1 crateu 135 AIIK P® BnpaBe npousBecTH B HOPSIAKE, MPEAYCMOTPEHHOM
YKa3aHHBIMH CTaTbSIMU, OCMOTpP JOKa3aTEIbCTB M HX HCCIEIOBAaHUE HA MECTE
(B 4YaCTHOCTH, TPOCMOTPETh pa3MEUICHHYIO Ha OINPEICIIEHHOM pecypce
WH(OPMAITMOHHO-TEJICKOMMYHUKAIIMOHHON  ceTH  HUH(POpMAIUI0 B pEXKUME
pEeaIbHOrO BPEMEHHU).

56. Hcmonw3oBaHue pe3ylibTaTa HHTEIUIEKTYaIbHOW ACATENHHOCTH WU
CpelCTBa MHAMBHUAYATU3aIMA HECKOJIBKUMHU CIIOCOOaMH TIPEICTaBIIAET COOOM, MO
o0lmeMy  MpaBuUily,  COOTBETCTBYIOIIEE  YHUCJIO  CJIy4yaeB  HapyUIEHUH
MCKJIFOYUTEIBHOIO IPaBa.

Bwmecre ¢ TeM HCIOJIB30BaHKE PE3yJIbTaTa UHTEIUIEKTYaIbHOM AEATEIbHOCTH
WM CPEACTBAa HWHIMBUAYyaIW3allMd OJHUM JIMIIOM Pa3UYHBIMU CIIOCOOaMH,
HaIpaBJICHHbIMM HA JIOCTHUKEHUE OJHOM AKOHOMHUYECKOH Lienu, 00pa3yeT OJIHO
HapylIeHUE HCKIYUTEIBHOIO mnpasa. Hampumep, XpaHeHHE WIM TNEPEBO3Ka
KOHTpaaKTHOTO TOBapa MpU YCIOBUH, YTO OHU 3aBEPUICHBbI (PAKTUYECKUM
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BBEJICHUEM 3TOT0 TOBapa B TPaKTAHCKUH OOOPOT TeM KE JHUIOM, SBISIOTCS
3JIEMEHTOM BBEJICHUS TOBapa B TPa)kIaHCKHU 000POT U OTACNIbHBIX HAPYIICHUN B
TOM Ciy4yae HE 00pasyloT; MpoJaka TOoBapa C MOCIEAYIOUIEH €ro JOCTaBKOM
MOKYyHaTeN0 00pa3yeT OJJHO HAPYIICHHE UCKIOYUTEIBHOIO MPaBa.

57. B cmyuae HapylIeHHs HCKIIOYHTEIBLHOTO TMpaBa MpaBooOIanaTeib
BIIpaBE OCYIIECTBIATH 3alIUTy HApPYIIEHHOTO IMpaBa JIOOBIM U3 CHOCOOOB,
MepEeUUCICHHBIX B cTaThe 12 u myHkTe 1 cratbu 1252 'K PO, B TOM yucie nyteM
NpeabSBICHUsT  TpeOOBaHMS O  MPECEYEHUW  JICUCTBHM,  HapyLIAIOIUX
UCKIIIOUUTENIFHOE TPaBO, B YACTHOCTH O 3alpeTe KOHKPETHOMY HCIIOIHUTEIIO
UCIIOJIHSATH T€ UJIM UHBIC POU3BE/ICHUS.

TpeGoBanue o0 mpeceyeHUH JEUCTBUIA, HApPYIIAIONIMX MPaBO WU
CO3/IAI0IINUX YIPO3y €ro HapyIICHHUs, B CUITy NOANyHKTa 2 myHKTa 1 crareu 1252 'K PO
MOKET OBITh MPEABSIBICHO HE TOJBKO K JIMILY, COBEpPIIAIOIIEMY TaKUE JIECUCTBUS
WIN OCYIIECTBIISIIOLIEMY HEOOXOJMMBIE NMPHUTOTOBJICHHS K HUM, HO M K HHBIM
JUIAM, KOTOpPBbIE MOTYT IIPeCeYb TAKUE ACHCTBUS.

Takoe TpeOOBaHHE MOKET OBITh yJIOBJIETBOPEHO TOJIBKO B TOM CIIy4yae, €Ciu
IIPOTHUBOIIPABHOE MOBEIECHUE KOHKPETHOIO JIMIIA €€ HE 3aBEPIICHO MM UMEETCS
yrpo3a HapyuleHusi mpasa. Tak, HE TMOJUIEKUT YJIOBJIETBOPEHHUIO TPEOOBAHHUE O
3amnpere MNpeJIoKEHUs K NPOoJake WM O 3alpeTe MpOoJaXud KOHTPa(akTHOro
TOBapa, €CJIM TaKON IPUHAJICKABIINN OTBETYUMKY TOBAp UM YXKE IPOJAH.
TpeboBanust 06 o01IEM 3ampere KOHKPETHOMY JIMIYy Ha Oyayliee HCIOIb30BaTh
pe3yibTaT MHTEJUIEKTYAJIbHON JEATEIbHOCTU WM CPEICTBO HWHIWBHUAYAJIU3ALUU
(Hampumep, o 3ampere pasMenieHuss uHGpopMaluuu B MH(GOPMALMOHHO-
TEJIEKOMMYHUKALIMOHHBIX CETAX, B TOM 4Hcie ceTu «MHTepHeT») Takke He
NOJJIEkKAT yAOBJIETBOPEHUIO. TakoW 3ampeT yCTaHOBJIEH HENOCPEACTBEHHO
3aKk0oHOM (a03an Tpetuii myHkra 1 ctateu 1229 'K PO).

58. 3asBnss TpeboBaHMEe O MyOMMKAIMU PEUICHUS Cyda O JOMyIIEHHOM
HapyLIEHUU C YKa3aHUEM JIEWCTBUTENIBHOTO MpaBooOnanatens (MOAMYHKT 5
nyHkra 1 crateu 1252 T'K P®), ucren nomkeH ykaszaTh, Te TpeOyeTcs
OCYIIECTBUTh COOTBETCTBYIOIIYIO MYyOJIMKalUIO, © 0OOOCHOBATh MPUYUHBI CBOETO
BbIOOpa. OTBETUMK BIIpaBe MPEACTABUTh CBOM BO3PAXKEHHSI O MECTE MyOJIMKaIuU
pemenusi. OLieHuBas TOBO/AbI UCTLA U BO3PAXKEHHUSI OTBETUUKA 110 MPEITI0KEHHOMY
MECTy MyOJIMKalnu, CyJl BIIpaBe ONpeAeTIuTh MECTO MyOJUKaLUU PEILICHUS UCXO
U3 TOTO, YTO BBIOOP TAKOTO MECTa JIOJKEH ObITh HaNpaBjieH Ha BOCCTAHOBJICHUE
HapyIICHHOTO TMpaBa (HampuMmep, B TOM >K€ MEYaTHOM W3AaHUM, Tae Oblia
OIMyOJIMKOBaHA HEJOCTOBEpHAsi MH(pOpMaIUs O paBoobiagaTene; B 0pUIMaIbHOM
OroJIIeTeHE benepanbHOTO oprasa VICIIOJIHUTEIIbHON BJIACTH 1o
UHTEIJICKTYyallbHOM COOCTBEHHOCTH; B MCTOYHHMKE, MECTO PaclpOCTpaHEHHUs
KOTOPOTO  OMNpeAeNseTcss MeCTOM  MPOM3BOJACTBA M PacHpOCTPaHEHUS
KOHTpaaKTHBIX TOBAPOB WJIM MECTOM OCYIIECTBICHHS M  XapaKTepoM
JEATEIIbBHOCTH UCTIIA).

59. B cuny nmynkra 3 crarbu 1252 I'K PO npaBoobnanarens B ciydasx,
MPENYCMOTPEHHBIX ['paxgaHckuM koxekcoM Poccuiickor Penepauuu, Impu
HapyILIEHUU HCKIIOYUTENILHOTO IMpaBa HMMEET MpaBO BbIOOpa crocoda 3alluThl:
BMECTO BO3MEIIEHUSI YOBITKOB OH MOXET TpeOOBaThb OT HAPYIIUTENS BBIILIATHI
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KOMIIEHCAllUM 32 HapylIeHUE yKa3aHHOro mnpasa. OJHOBPEMEHHOE B3bICKAHUE
yOBITKOB M KOMITCHCAITUHN HE JTOMyCKACTCH.

KomMmmencanusi  MOUICKAT  B3BICKAHUIO TIPH  JOKA3aHHOCTH  (hakTa
HapyIIEeHUs, TP TOM TPaBOOOIAIaTeIh HE 00s3aH JOKa3bIBaTh (haKT HECCHUS
yOBITKOB U UX pa3Mep.

[Ipu 3asaBieHUH TPEOOBAHUI O B3BICKAHUM KOMIIEHCALUU MPaBOOOIaaaTelb
BIIpaBe BBHIOpaTh OJMH M3 CIIOCOOOB pacueTa CyMMbl KOMIIEHCAIUM, YKa3aHHBIX
B noanyHkrax 1, 2 m 3 crareu 1301, moanynkrtax 1, 2 u 3 craten 1311,
NOANyHKTax 1 U 2 craTbu 14061, noanyHkTax 1 m 2 nyHkra 4 crateu 1515,
noanyHkrax 1 u 2 mynkra 2 crarbu 1537 'K P®, a Takke 10 BEIHECEHUS CYJOM
pelieHusT M3MEHUTh BBIOPaHHBIA WM CHOCOO pacuera CyMMbl KOMIICHCAIIHH,
MTOCKOJIbKY MPEIMET U OCHOBAHUS 3asIBJICHHOTO UCKA HE U3MEHSIOTCS.

Cyn 1o cBoeil MHUIIMATHBE HE BIIPaBE M3MEHSTH CIIOCOO pacueTa CyMMBI
KOMIICHCAIIUH.

ABTOp pe3yJibTaTa HWHTEIUIEKTYaJbHOU JIESITEILHOCTH, HE SBISIONIUNCA
oOJiajaTesieM HCKIIOYUTEIBHOTO MpaBa HA MOMEHT €ro HapyIIeHHs, HE BIpPaBe
TpeOOBaTh B3bICKAHUS KOMIICHCAIMM 3a HApPYIIEHHWE 3TOr0 HCKIIOYUTEIHLHOTO
npaBa.

60. TpeOoBanme O B3BICKAHMM KOMIICHCAIIMM HOCHUT WMMYIIECTBEHHBIN
Xapaxkrep.

Bue 3aBucumocTH oT cmocoba pacyera CyMMbl KOMIIEHCAllUd B HCKOBOM
3asiBJICHUM JIOJDKHA OBITH yKa3aHa IleHa MCKa B TBEPAOW cymMme (IyHKT 6 4actu 2
cratbu 131 I'TIK P®, nyHkt 6 yactu 2 crateu 125 AIIK P®). Ucxons u3 pasmepa
3asiBJICHHOTO TPEOOBAaHMS OMpenenseTcs MOoAJexalias yiiare rocyJapcTBEeHHas
MONUINHA.

Hapymenue npaB Ha KaKablid pe3yJbTaT UHTEIUIEKTYaIbHOM AEATEIbHOCTH
WU CPEACTBO WHAMBUIYAIM3ALMU SIBISETCS CAMOCTOSITEIbHBIM OCHOBaHUEM
PUMEHEHHUS MEp 3aIlUThl MHTEJUIEKTYyalIbHBIX TIpaB (cTateu 1225, 1227, 1252 TK PD).

B caydae ecaum wuctioMm ompenelieH oOmuid  TpeOyeMblil  pazmMep
KOMIIEHCAllUU 0e3 pa3/iesIeHUsl 10 KOJUYECTBY HapYILICHUM, CyJ UCXOIUT U3 TOTO,
YTO B 3asBJIEHHOM pa3Mepe KOMIICHCAIlMM YYTE€Hbl CYMMbI KOMIICHCAIlUU 32
Ka)XJ10€ HapyIllIeHUE B PABHBIX JOJISX.

Ecnu uctiiom He ykaszana 1eHa ucka (pasmep TpeOyeMoW KOMIICHCAIIHH),
Cyll BBIHOCUT OIpeJeieHrue 00 OCTaBJICHUH COOTBETCTBYIOIIETO HCKOBOTO
sasBieHus 6e3 aBmwkeHus (ctaths 136 I'TIK PO, cratesa 128 AIIK PD).

61. 3asBisis TpeboBaHME O B3LICKAHUM KOMIICHCAIIUU B pa3Mepe OT JAECATU
THICSY JIO MSATH MIJITHOHOB pyOJieH, onpeaesieMoM M0 YCMOTPEHHIO Cy/ia, UCTEI]
JIOJDKEH TPEACTaBUTh OOOCHOBAHHE pa3Mepa B3BICKUBAEMOW CYMMBI (IIyHKT 6
yactu 2 crarbu 131, aG3an Bochmoil crateu 132 T'TIK P®, nynkr 7 wactu 2
ctatbu 125 AIIK P®), moarBepknaroiiee, MO €ro MHEHHIO, COpPa3MEPHOCTh
TpeOyeMoil MM CyMMbl KOMIIGHCAIIMM JIONMYIICHHOMY HapyIIeHHWIO, 3a
UCKJTFOYEHHEM TpeOOBaHMS O B3bICKAHWW KOMIIEHCAIIMM B MUHUMAJILHOM pa3Mepe.

3asBissi TpeOOBaHHWE O B3BICKAHUM KOMIICHCAIIUU B JIBYKPaTHOM pa3Mepe
CTOMMOCTH TIpaBa MCIOJIb30BAHUS PE3yJibTaTa UHTEIICKTYaJIbHOU NESITEIhHOCTH
WIM CpEeACTBAa HMHAMBUAYATU3ALMK JUOO B JABYKPAaTHOM pa3Mepe CTOMMOCTU
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KOHTpa(haKTHBIX SK3EMIUIIPOB (TOBAapOB), MCTEIl JOJKEH NMPEACTaBUTh pacueT u
000CHOBaHUE B3BICKMBAEMOM CyMMBI (ITyHKT 6 yactu 2 ctatbu 131, abG3a1r BocbMO
ctatbu 132 I'TIK P®, nynkr 7 yactu 2 ctatbu 125 AIIK P®), a Takxke JOKYMEHTHI,
MOJITBEPXKJAIONINE CTOMMOCTh TpaBa HCIOJNBb30BAaHHUS JIMOO  KOJUYECTBO
AK3EMIUISIPOB (TOBApOB) M MX LEHY. B cilydyae HEBO3MOXKHOCTH MpPEACTaBICHUS
JI0Ka3aTeNbCTB HCTEI[ BIOpPaBe XOJaTaliCTBOBaTh 00 HCTPeOOBAaHUU TaKHX
JIOKA3aTeNIbCTB Y OTBETUYMKA WIIM TPETHUX JIUII.

[Ipu HecoOMIOACHUM YKa3aHHBIX TpPeOOBAaHUM CyJ BIOpPAaBE BBIHECTH
ompejieieHe 00 OCTaBJICHUH COOTBETCTBYIOUIEIO HKCKOBOTO 3asiBieHUS 0e€3
nerkeHus (ctatbs 136 T'TIK P®, crates 128 AIIK PO).

JUisi  TOATBEpKACHHMS pacuyeTa W CTOMMOCTH HApYIIEHHOIO IpaBa
JIOMYCKaeTCsl MPEACTAaBIICHUE JIaHHBIX O CTOMMOCTH HMCKJIIOYUTEIHHOTO TIpaBa, B
TOM YHCJIE€ M M3 3apyOEKHBIX HCTOYHUKOB. OpraHuzalMy IO YIPaBICHUIO
npaBaMHd B KaueCTBE OJHOIO M3 JIOKa3aTelIbCTB BIIPABE MPUBECTH CCHUIKM Ha
YTBEPKJICHHbIE UMM CTaBKM W Tapu(dbl B 00OCHOBAaHME pacyeTa B3bICKUBAEMOU
KOMITeHcalni. Ha3BaHHbIE JOKA3aTeNbCTBA OLIEHUBAIOTCS CYAOM IO MpaBHjiaM 00
OLICHKE JOKa3aTeJIbCTB W HE UMEIT [peuMyllecTBa Mepel JAPYTUMH
JTI0Ka3aTeJIbCTBAMM.

Ecnu nmpaBooOiianarenemM 3asBIeHO TpeOOBaHKE O BBIIIATE KOMIICHCAIIUU B
JIBYKPATHOM pa3Mepe CTOMMOCTH IIpaBa MCIOJIb30BaHUS MPOU3BEACHUS, 00BEKTa
CMEXXHBIX IpaB, U300pETEHHUS, MTOJIE3HON MOJIEIH, MPOMBIIIIEHHOrO 00pasla Wiu
TOBApHOTO 3HAaKa, TO OIPEACIICHHE pa3Mepa KOMIIEHCAIMM OCYILIECTBISAETCS
UCXOJS U3 LIEHBI, KOTOPasi MPU CPaBHUMBIX OOCTOSITEILCTBAX OOBIYHO B3UMAETCs
3a MPaBOMEPHOE HX MCIIOIb30BAHUE TEM CHOCOOOM, KOTOPBIH HCHOJIB30Bal
HapyLIUTENb.

Ecnu npaBooOiiagareneM 3asBJIeHO TpeOOBaHUE O BBHITIATE KOMIICHCAIIUU B
JBYKPaTHOM pa3Mepe CTOMMOCTH KOHTpa(aKTHBIX K3EMILIIPOB (TOBApOB), TO MPHU
ONpENENCHUH pa3Mepa KOMIIEHCAllUM 33 OCHOBY CIIElyeT NpPUHUMATh Ty
CTOMMOCTh 3THX 3K3EMIUISIpOB (TOBAapoOB), MO KOTOPOM OHU (HPaKTHUYECKU
NpOJAIOTCS WM TMpeaaraloTcss K Npojaxe TpeTbuM jumam. Tak, eciau
KOHTpa(aKTHbIE IK3EMIUIAPHI (TOBaphl) MPOAAHbl WIHM MPEAJIaraloTcsa K MpoJaxe
HapylIUTEJIeM Ha OCHOBAaHMM JOTOBOPOB ONTOBOM KYIUIM-TIPOAAXKH, OJKHA
YUYUTBIBATHCS HMEHHO ONTOBAsS [IEHA DK3EMILISIPOB (TOBApPOB).

62. PaccmarpuBas nena O B3BICKAHWM KOMIICHCAIIMM, CYJ, IO OOIIeMy
IpaBUy, ONPENEISET €€ pa3Mep B IpeaesiaXx, YCTAaHOBJIEHHBIX | 'pa)xaaHCKUM
KojaekcoM Poccuiickoit deeparuu (ad3air BTopoii myHkTa 3 crareu 1252).

[To TpeGoBaHMsIM O B3bICKAHUM KOMIIEHCALIMM B pa3Mepe OT JECATH ThICSY
70 TSATH MWUIMOHOB pyOjeil cyn ompenenser CyMMy KOMIIEHCAI[UM UCXOAS U3
MPEICTABICHHBIX CTOPOHAMHU JOKAa3aTeNbCTB HE BBIIIEC 3aBJIECHHOTO HCTIOM
TpeOOBaHMS.

Cyn ompezgensier pa3Mmep MOAJIEkKANIEH B3bBICKAHUIO KOMIIGHCALIUU U
npuHumaeT pemienue (cratbs 196 I'TIK PO, cratbs 168 AIIK P®), yuutsias, 4to
UCTEl MPEICTABIISIET JI0Ka3aTelIbcTBa, OOOCHOBBIBAIOIIME pa3MEpP KOMIIEHCAIIUU
(a03ar naTeiit cratby 132, myHKT 1 yactu 1 ctateu 149 I'TIK P®, nynkr 3 yactu 1
ctatbu 126 AIIK P®), a oTBeTUMK BIpaBe OCHOPUTH Kak (DAKT HAPYIICHUS, TaK U
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pa3sMmep TpedyemMoin UCTIOM KomrieHcaruu (myHKTe 2 1 3 yactv 2 crater 149 ['TIK PO,
nyHKT 3 yactu 5 crateu 131 AIIK PO).

Pasmep monnexaieil B3BICKAaHWIO KOMIICHCAIIMU JOJDKEH OBITh CyIOM
obocHoBaH. Ilpu ompeaeneHun pasmepa KOMICHCALIUKA CYJA YyYUTHIBACT, B
YaCTHOCTH, OOCTOSATENbCTBA, CBSI3aHHBIE C OOBEKTOM HAPYLIEHHBIX IpaB
(HampuMmep, €ro HM3BECTHOCTb IyOJIMKE), XapaKTep IOMYIICHHOTO HapyIICHHs
(B 4aCTHOCTH, pa3MEIIEH JIM TOBAPHBIN 3HAK Ha TOBApe CaMUM IIPaBo0OJIaaTeIeM
WIM TPETHUMH JIMLAMU O€3 €ro COrjlacusi, OCYIIECTBIEHO JIM BOCIPOU3BEICHUE
PK3EMIUIIpa CaMHUM IIPaBOOOJAAATENEM WM TPEThUMHU JMUIAMU M T.II.), CPOK
HE3aKOHHOT'O MCIOJB30BAHMS PE3yJIbTaTa MHTEIUICKTYaJIbHON AESITEIBHOCTH WU
CpEICTBAa WHAMBHIyaJINW3allUM, HAJIMYUE U CTEIEHb BUHBI HapyLIUTENs (B TOM
Yyclieé HOCWUJIO JIM HapylleHWe TIpyOblil XapakTep, JOMyCKaloCh JHM OHO
HEOJHOKPATHO), BEPOATHBIE UMYIIIECTBEHHBIE IOTEPH MTPaBOOOIaAATENs, SIBISIOCH
JIM WCTIOJIb30BAaHUE PE3YyJIbTATOB MHTEIUIEKTYAJbHOU NESITENBHOCTH WM CPENCTB
WHIUBUyaIn3alliy, I[IpaBa Ha KOTOpbIE MPUHAJIEKAT APYTHUM  JIULAM,
CYILIECTBEHHON YaCThIO XO3AUCTBEHHOMU JNESITEIBHOCTH HAPYLINTENSA, U IIPUHUMAET
pelIeHre MCXOAs W3 NPHUHIMIIOB Pa3yMHOCTH M CHPABEIJIMBOCTH, a TaKKe
COPa3MEPHOCTH KOMIIEHCALIUH MOCIEACTBUSAM HAPYIICHUS.

63. Ecnu wuMeeTcs HECKOJNBKO MPUHAMICKANMX OAHOMY  JIHILY
pe3yibTaTOB MHTEILIEKTYAIbHOW IEATEIbHOCTH WM CPENCTB MHIAWBUAYAIU3aLNH,
CBSI3AHHBIX MEXIy COOOM: NpOM3BEIEHWE M TOBAPHBIA 3HAK, B KOTOPOM
UCIIOJIB30BAHO JTO INIPOM3BEACHUE, TOBApHbIH 3HAK M HAWMEHOBAHHME MecTa
IPOUCXOXKJIECHUS TOBapa, TOBAapHbI 3HAaK W TNPOMBILUICHHBIM o00pasel,
KOMIIEHCAIlMsl 32 HapylleHHe TNpaB Ha KaxIbli OOBEKT ompenensercs
CaMOCTOSITEIIBHO.

64. TIlonmoxxenust ab3ama Tperbero myHkTa 3 crtatbu 1252 'K PO o
CHIDKEHHHM pa3Mepa KOMIIEHCAMM MOJJIEkKAT IMPUMEHEHUIO B ClIyyasx, KOorja
OIHUM  JEHWCTBUEM  HApyLWIEHbl IpaBa Ha  HECKOJIbKO  pE3yJIbTATOB
MHTEJUIEKTYaJIbHOM IeATeIbHOCTH WM CPEACTB MHAWBUAYyaIU3aluu (Hajiee — npu
MHO>KECTBEHHOCTH HapylleHWil), B YaCTHOCTH, KOrJa OJHHUM JIEUCTBUEM
HapyLIEHbI paBa Ha:

HECKOJIBKO PE3YyJbTAaTOB HWHTEUIEKTYalbHOM JEATEIIBHOCTH WM CPEACTB
VHAMBHUIyaJIN3allM1, CBA3aHHBIX MEXKIAY COOO0M: My3bIKaJIbHOE MTPOU3BEIECHUE U €TO
¢doHOrpaMMa; NPOU3BEIECHUE U TOBAPHBIM 3HAK, B KOTOPOM HCIIOJIIB30BAHO 3TO
IIPOU3BEJCHUE; TOBAPHBIN 3HAK U HAaMMEHOBAHHME MECTa IIPOUCXOKIEHUS TOBapa;
TOBApPHBII 3HAK U MPOMBIIIICHHBINH 00pa3el;

HECKOJIBKO PE3yJbTaTOB HMHTEIUIEKTYaJIbHOM JESITEIIbBHOCTH WM CPEICTB
VHAMBHUIyAJIN3alMH, HE CBSI3aHHBIX MEXIy co00# (Hampumep, B ciiydae MpoJaxku
OJIHAM JIMLIOM TOBapa C HE3aKOHHO HAHECEHHBIMH HAa HEro Pa3HbIMU TOBAPHBIMU
3HAKaMHM WJIM PACIPOCTPAHECHHS] MAaTEPUATIbHOIO HOCHUTEIIS, B KOTOPOM BBIPAYKEHO
HECKOJIbKO Pa3HBIX AK3EMIUISIPOB MPOU3BEICHUN ).

YKka3zaHHOoe BbIIE TOJIO)KEHUE [ 'paxkaaHckoro kojekca Poccurickon
denepanvy 0 CHYKEHUU pa3Mepa KOMIEH AU MOXKET ObITh IPUMEHEHO TaK>Ke B
CIIy4asx, KOrJa UMEIOT MECTO HECKOIBKO MTPABOHAPYIIEHU, COBEPIIEHHBIX OJTHUM
JMLOM B OTHOILIEHHWH OJHOIO PE3yJIbTaTa MHTEIUIEKTYaJbHOM NEATEIBHOCTH WIIU
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CpeACTBa MHIUBUAYAIU3allM U COCTABIISIONINX €IUHBIA MPOIECC UCIIOIb30BaAHUS
oObeKTa (HampuMep, BOCIPOM3BEIACHHE NPOM3BEACHUS U TMOCIEIYIOIIee €ro
pacrpoCcTpaHeHue).

[Tonoxenust ab3aua tpetbero nmyHkra 3 crarbu 1252 I'K PO npumenstorcs
TOJBKO MPU MHOXECTBEHHOCTH HApYIICHUN U JIMIIb B ClIy4ae, €ClId OTBETYMKOM
3asBJICHO O HEOOXOJUMOCTU TPUMEHEHUSI COOTBETCTBYIOIIETO MOPSIKA CHIXKCHUS
KOMIIEHCALIHH.

65. KowmmneHncamus  sBisieTcss Mepodl  OTBETCTBEHHOCTHM 32  (pakT
HapylIeHUsI, OXBAaThIBAEMOI0 €JIMHCTBOM HAMEPEHUN NpaBOHapymurens. Eciu
UCTel-TIpaBoo0IaiaTes b 00paTuics B Cyld C TpeOOBaHUEM O B3bICKAHUU
KOMIICHCAIIUM B TBEPJIOM pa3Mepe Ha ocHOBaHWU nyHKTa |1 crateu 1301, myHkra 1
cratbrr 1311, mynkta 1 crateu 1406', mommynkra | mymkra 4 cratem 1515,
noanyHkra | mynkra 2 crateu 1537 'K PO B cBsI3u ¢ cO3AaHMEM OTBETUYUKOM
KOHTpaakTHBIX HK3EMIUIAPOB (TOBApOB), HOBBIC TPEOOBaHUSI O B3BICKAHUU
KOMIIEHCAIIUU K TOMY JK€ JIMIly B OTHOILICHUM TOBapa W3 TOM K€ MapTuM (TUpaxa,
CEpHH U T.II.) HE MOAJIEKAT PACCMOTPEHUIO.

Cyn mpu paccMOTPEHHMHM IE€pBOrO Jiefla O B3bICKAHUM KOMIICHCAIIMU B
TBEPJOM pa3Mepe ONpesiesieT CyMMY KOMIIEHCAIIMU, COPa3MEPHYIO HapyIIEHUIO B
ueiaoM. B cBsI3u ¢ 3TUM MOBTOpHOE OOpalleHHe HUCTLA B CyJ O B3bICKAHUH €UIE
OJIHOW CyMMBI KOMIICHCAIIMU 3a TO € HapYIICHHE HAMpPABJICHO Ha MEPECMOTP
CIEJaHHBIX M0 PaHEE PACCMOTPEHHOMY JIENIy M MCXOJS U3 MPEJICTABICHHBIX B 3TO
JIEJIO J1I0KAa3aTeNIbCTB BBIBOJIOB CYJd, KOTOPBIM OMPENEINl CyMMY KOMIIEHCAIIHH,
COpPa3MEpPHYIO 3TOMY AOMYIIEHHOMY HapylIeHHIO B 1esioM. CieoBaTenbHO, Cy B
TaKOM CJIy4ae OTKa3bIBAET B NPHUHSATUHM HMCKOBOTO 3asBJICHUS WJIM IPEKpallaet
MIPOU3BOJICTBO, €CIIH 3asiBIeHUE ObUI0 MpUHATO (TiyHKT 2 yacty 1 crareu 134 [TIK PO,
MyHKT 2 yactu | crarbu 127" ATIK P®; a63an tperunit crateu 220 I'TIK PO,
nyHKT 2 yactu | crateu 150 AIIK PO).

PacnpocTpaHeHre  HECKOJBKMX  MaTE€pUaNIbHBIX  HOCUTENEH  Mpu
HEIIPaBOMEPHOM  KCHOJB30BAHUM  OJIHOTO  pe3yjibTaTa HMHTEJUIEKTYaJbHON
NEeATEIbHOCTH WM CPEACTBA  HMHAMBUAYAJIM3AallMM  COCTAaBISET  OJHO
MpaBOHApYIIICHUE, €CIIM TaKOE HAPYIIEHUE OXBAThIBACTCS €IMHCTBOM HaMEpeHUM
MpaBOHAPYIIUTENS (HAIPUMEp, €IMHOEC HAMEPEHUE HAPYIIUTENS PaCpOCTPAHUTh
NapTUI0  KOHTpAaKTHBIX  OK3EMIUIIPOB  OAHOTO  TMPOU3BEICHUS  WIU
KoHTpadakTHBIX TOBapoB). [Ipu »TOM Kaxkjas chenka KyIUTU-TIPOJaXH (MEHBI,
JapeHus) MaTepUalbHbIX HOCHTENEeH (Kak WJICHTUYHBIX, TaK M  HET)
KBAUTH(PUITUPYETCS KaK CaMOCTOSITEIPHOE HapYIICHUE HCKIIOYUTEIBHOTO TPaBa,
€CIM HE J0Ka3aHO €JMHCTBO HAMEPEHUW NPaBOHAPYIIUTENS] MPU COBEPIICHHUU
HECKOJIBKUX CHEJOK.

[Ipu poxa3aHHOM €IMHCTBE HAMEPECHHU MPAaBOHAPYLIUTENS KOJUYECTBO
KOHTpa(aKTHBIX SK3EMIUISIPOB, TOBAPOB (pa3Mmep MapTUH, THUpPa)ka, CEPUM U TaK
Janee) MOXKET CBUJIETEIbCTBOBATH O XapaKTepe NpPAaBOHAPYIICHHS B LEJIOM U
MOJJICKUT YUETY CYAOM IPHU ONPEETCHUN KOHKPETHOTO pa3Mepa KOMIICHCAIUH.

B ciywae ecnu Mo, TPUBIECYEHHOE K  OTBETCTBEHHOCTH 32
IpaBOHApPYIIEHUE, MPOJOJKAET IIOCe 3TOr0 COBEPIIATh MPOTHUBOIPABHBIE
JNEUCTBUSL TOTO K€ XapaKTepa, OHO BHOBb MOXET OBbITh MPUBICYEHO K
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OTBETCTBEHHOCTH 3a T€ JCSHUS, KOTOPHIE COBEPIICHBI TOCIIC MPHUBJICUYCHUS K
OTBETCTBEHHOCTH.

66. VYnomierBopeHue TpeOOBaHUS O B3BICKAHWU KOMIICHCAIIMU B pa3Mepe
JTBYKPATHOW CTOMMOCTH KOHTpPAa(aKTHBIX SK3EMIUIIPOB (TOBAPOB) HCXOAS W3
BBISIBIICHHOTO KOJUYECTBA PACTIPOCTPAHCHHBIX KOHTPA(PaKTHBIX H3K3EMIUIIPOB
(ToBapoB)  HE  HCKJIIOYAET  BO3MOXHOCTH  B3BICKAHUA  KOMIICHCAIWU,
paccuuThiBa€MO TaKHUM K€ CHOCOOOM, B cCllydyae BBISIBICGHHS HOBBIX
KOHTpa(aKTHBIX IK3EMILIAPOB (TOBAPOB).

67. MHckoBbie TpeOOBaHMS MMYILIECTBEHHOTO XapakTepa, HarpaBJICHHbIE
Ha 3aIUTy aBTOPCKUX M (MJIM) CMEXHBIX TIpaB (Kpome mpaB Ha pororpaduyeckue
NPOU3BEJCHUS M TMPOU3BEICHUS, TOJYYCHHbIE CIOCO0aMHU, aHAJIOTMYHBIMU
dboTorpaduu) B MUHPOPMAIIMOHHO-TEIIEKOMMYHHUKAIIMOHHBIX CETSIX, B TOM YHUCJE B
cetu «MHTEepHET», MOTYT OBITH YIOBJICTBOPEHBI CYJIOM W B Ciy4ae, €Cld TIpH
pPacCMOTPEHHUH JieJla YCTAaHOBJIEHO, YTO HAPYIIEHHE YCTPAHEHO OTBETYMKOM MOCIE
MIPUHATHUS TPEABAPUTEIIBHBIX 00€CIIEUNTEIBHBIX MEP B COOTBETCTBHH CO CTaThEH
144" TTIK P® wy mocie mofaqu neKa B Cya.

68. BrlpaxkeHue HECKOJBKMX pa3HBIX PE3YyIbTATOB WHTEIUICKTYaJIbHOMN
NEATEeILHOCTH MWW CPEICTB MHANBUAYATU3ANHA B OJJHOM MaTEPUATEHOM HOCHUTEIIS
(B TOM 4HCIIE BOCHPOM3BEACHHE OK3EMIUIIPOB HECKOIBKUX IPOU3BEICHUH,
pa3MeIlIeHne HECKOJIbKMX Pa3HbIX TOBAPHBIX 3HAKOB HA OJHOM MaTepHAIbHOM
HOCHTEJIC) SIBIIACTCS HAPYIICHHUEM UCKIIOUUTEIHLHOTO TIpaBa Ha KaXKbld pe3ysIbTaT
WHTEJUICKTYallbHOM ~ JEATETbHOCTH WM CPEACTBO  WHIUBUIyaIU3AIUU
(ab3ary Tpetuit mynkra 3 crarbu 1252 'K PO).

BmecTe ¢ TeM B OTHOIIEHMHM TOBapHBIX 3HAKOB CIEAYET YYUTHIBATh, UYTO
€CJIM 3allMIllaeMble TpaBa HA TOBapHbIC 3HAKKM (DAKTHUECKH YCTaHABIMBAIOT
OXpaHy OJHOTO W TOro € OOO3HAaueHWs B pa3HbIX BapUaHTaX, WMCIOT
rpadudeckue OTIWYMSA, HE HW3MCHSIONIME CYIIECTBO TOBAPHOTO 3HAaKa, M BHE
3aBUCUMOCTH OT BapWaHTa BOCIPOMW3BEICHHUS O0O3HAUCHUS B  Ija3ax
noTpeduTenel BOCHPUHUMAIOTCS KAaK OJHO OOO3HAY€HHE, KOTOPOE COXpaHseT
CBOIO y3HABa€MOCTh, TO OJHOBPEMECHHOE HapyIICHHWE MpaB Ha HECKOJBKO TAKUX
TOBApPHBIX 3HAKOB MPECTABISAET COO0H OAHO HAPYIIICHHE, €CITM OHO OXBAaTHIBACTCS
CIMHCTBOM HAMEPCHUM MTPABOHAPYIITUTEIS.

69. [Ilpu HapymieHMHM OJHHM JCHCTBHEM HCKIIOUUTEIHLHOTO TpaBa Ha
pe3yNbTaT MHTEIIEKTYAIbHOM JIESTENIbHOCTH, TPHHAMICKAIINNA HECKOIbKUM
muuaMm  (Hampumep, coaBTopaMm (ctatbs 1258 T'K P®) umm KOJIEKTUBY
ucnionautenedt (cratbs 1314 'K P®), B cmywae oOpameHuss 3a 3amuToi
HApYIIEHHOTO TpaBa BCEX COABTOPOB (COMCITOIHUTEINEH) Cy/ ONPEACNieT OOIIHii
pa3Mep KOMIICHCAIMH 3a JIOMYIICHHOE HAPYIICHUE W PACTIpPE/IEseT B3bICKAaHHYIO
KOMITCHCAIIMIO MEKIy COMCTIIAaMH MPUMEHUTEIBHO K ab3aIly TpeTheMy IyHKTa 3
ctatbu 1229 'K PO — mexay Bcemu mpaBoo0JIaiaTesissMU B PaBHBIX JOJIAX, €CIIU
COTJIAICHHEM MEXKTy HUIMH HE MPETyCMOTPEHO HHOE.

Ecnu B cyn oOpatuiics oJIMH U3 COABTOPOB MPHU HEPa3JeIbHOM COaBTOPCTBE
(coucrioHUTEINEH) MPU OTCYTCTBHHM COOTBETCTBYIOIICH JTOBEPEHHOCTH OT JPYTHX
COABTOpPOB, C y4yeToM al3ala 4YeTBepToro mnyHkra 3 crtatbu 1229, nyHkra 4
cratbu 1258, mynkra 3 cratbu 1314 'K PD cyn ompeaenser oOmuii pasmep
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KOMIIEHCAllUKM 32 JOIYIIEHHOE HapylIeHHE, a TAKXe Kakas J0JsS KOMIIEHCAlu!
IPUMEHUTENBHO K ab3aly Tperbemy nmyHKTa 3 cratbu 1229 'K PO npuuuraercs
ucty. IIpy 3TOM MHBIE COaBTOpHI MPUBIEKAIOTCA K YYaCTHIO B €€ CYJOM B
KAueCTBE TPETHUX JHI], COXpPaHsAd MpPaBO Ha CaMOCTOATENbHbIA HCK. COaBTOpPHI
TaK)K€ BIPABE BCTYNHUTH B JIEJIO B KAYECTBE COUCTIIOB.

70. TpeOGoBaHuE O BO3MEIICHHWU YOBITKOB WM BBHIIUIATE KOMIICHCAIH
MOXXET OBITh 3asBJIEHO M [OCJIE€ MpEeKpalleHUusT TPABOBOM  OXpaHBI
COOTBETCTBYIOIIETO PE3YJIbTAaTa MHTEIUICKTYAJIbHOW NIESITENBHOCTH WM CPEICTBA
WHIUBUyaIA3allMU  JIUIIOM, SIBIISIBIIMMCS  MPaBOoOOJiafjaTeieM Ha MOMEHT
COBEpUIEHUS MPABOHAPYILICHUS.

[Ipn mpenocTaBieHUH TPETbEMY JIMILY IIpaBa HMCIOJIB30BAHMS pE3ysbTaTa
WHTEIUIEKTYallbHOW  JEATENIbHOCTH WM CPEACTBA HWHIWBUAYAJIW3AlUA IO
JUUEH3UOHHOMY JIOTOBOPY WJIM NIPH MEepefadye TPEThEMY JIUIY UCKIIOUUTEIBLHOTO
1pasa I10 JIOrOBOPY O €ro OTYYKJEHUHU MPaBO TPeOOBAaHUS BO3MEILECHUS YOBITKOB,
NPUYUHEHHBIX JOMYIIEHHBIM /10 3aKJIIOYEHUS YKa3aHHOTO JIOTOBOpa HapylIEHUEM,
WIM BBIIUIATBl KOMIIEHCAllUM 33 TaKO€ HApYILIEHUWE HE MEpPeXOJUT K HOBOMY
npaBooOaarento. CoOTBETCTBYIONIEE TPEOOBAHUE MOKET OBITh 3asBJICHO JIUIIOM,
KOTOPOE SIBIISIIOCH MMPABO00JIaaTEIeEM HAa MOMEHT COBEPIICHHS HAPYIIICHUS.

Bmecte ¢ Tem mpaBo TpeOOBaHUSI BO3MEIICHHUS YOBITKOB WJIM BBIILIATHI
KOMIIEHCAIIUM MOKET OBbITh MEpEelaHo IO COTJAIICHHI0 00 YCTyNKe TpeOOoBaHus,
KOTOpPO€ TMOMJICKUT PEruCTpallid B COOTBETCTBYIOLIEM ToOpsake (MyHKT 2
cratbu 389 'K PD).

71. TpeOoBaHuME O NPUMEHEHUU MEpP OTBETCTBEHHOCTH 3a HapylLICHHE
VCKJIFOUYNTEJILHOTO TpaBa NMPEABSABISAETCS K JUIY, B PE3YIbTaTe MPOTUBONPABHBIX
JEUCTBUN KOTOPOTo ObUIO HApyIIEHO UCKIIOYUTEIBHOE MpaBo. B cimydasx psma
MOCJIEIOBATEIbHBIX HAPYIICHUH HCKIIOUUTEIBHOTO IMpaBa pPa3IMYHBIMU JUIAMU
KQKJI0€ U3 ATUX JIUL[ HECET CAMOCTOSITEIbHYIO OTBETCTBEHHOCTh 32 JIOMYILEHHBIE
HapyLIEHUS.

B cootBercTBUMH € MTyHKTOM 6! crareu 1252 TK P®D B ciydae, €Clii OJHO
HapylIEHUE HCKIIOYUTEIBHOIO TMpaBa Ha pe3yibTaT HMHTEUIEKTYalbHON
NEeATEIbHOCTH WM CPEACTBO HHJMBHAyalIW3alMd COBEPIICHO JACHCTBUSMU
HECKOJIbKMX JIMI] COBMECTHO, TAaKH€ JIMIA OTBEYAIOT Iepe] MpaBooOiIanaTesem
COJINJAPHO.

[TonoxeHue O COMMAAPHON OTBETCTBEHHOCTH IIPUMEHSETCS B CIIydasX,
KOI/Ia HapylIeHUE HCKIIOYNUTEIBHOTO IIpaBa HMEJI0 MECTO B pe3yibTaTe
COBMECTHBIX JI€WCTBUI HECKOJBKHX JIMILI, HAIIPABJICHHBIX HA TOCTH>KEHUE €JUHOTO
pesynpTata. B cuimy mynkra 1 cratem 323 'K PO npaBoobnagarens Bropase
TpeOOBaTh YIUIAThl OAHOW KOMIIEHCALIMM KaK OT BCEX HapylIUTEIe COBMECTHO,
TaK 1 OT JIIOOOT0 U3 HUX B OT/AEJIBHOCTH, MPUYEM KaK MOJHOCTHIO, TaK U B YaCTH.

Pacnipenienenrie  OTBETCTBEHHOCTH  JIMI, COBMECTHO  HapyLIMBLIUX
UCKIIIOUUTENFHOE TPaBO, APYr Mepe] APYroM IO PETrpecCHOMY 00s53aTelbCTBY
nmpou3BoauTCs 1o npasuiaM nyHkra 2 crateu 1081 I'K P®, To ecTh B pa3mepe,
COOTBETCTBYIOILIEM CTEIIEHU BUHBI KAKJOTO U3 IPUUMHUTENEH Bpeaa.

[Ipu sTOM He sBiseTcs O00S3aTeNbHBIM YyYacTHE B Jielie B KauecTBe
COOTBETYMKOB BCEX JIMILI, TOCIEA0BATENBHO JONYCTUBIINX PA3JIMYHbIC HAPYILICHHUS
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UCKIIFOUUTEILHOTO IIpaBa Ha pE3ylbTaT HWHTEIUIEKTYalbHOM JIESITEIIbHOCTH
(HampuMep,  BBINYCK,  ONTOBYK)  pEAIH3aLUI0,  PO3ZHUYHYIO  IMPOAAKY
KOHTpa()aKTHBIX MaTEepHATbHBIX HOCHUTEJCH), a TakKe BCEeX HapylIUTeJeH mpu
COBMECTHOM HApYIIECHHH.

72. Jlumo, ¢ KOTOPOro MpHU OTCYTCTBUU €0 BHUHBI B3BICKAHBI YOBITKH WIIH
KOMIIEHCAllUs, & PAaBHO y KOTOPOrO M3BAT MaTepUalIbHBbIA HOCUTENb, BIPABE
NPEeabIBUTh PErpeccHOe TpeOOBaHME K JIUILY, 10 BUHE KOTOPOTO MEPBBIM JIUIIOM
OBLJIO JOMYIIEHO HAapyIIEHHE, O BO3MEIEHUU IMOHECEHHBIX YOBITKOB, BKJIIOYAs
CYMMBI, BBHIIJIaYeHHbIE TpeThuM Jmnam (nmyHKT 4 ctateu 1250 I'K P®).
[Tonoxenus crarbu 1081 'K P® B nanHOM cilyyae HE MOJIeKaT TPUMEHEHHUIO.

Cyn mpu pacCMOTpPEHHHU JieJla O HAPYUIEHWH HMCKJIIOYUTEIIBHOrO MIpaBa Mo
XOJIaTaliCTBY OTBETUMKA B KAUECTBE TPETHUX JIUII MPUBJIEKAECT K YYaCTHIO B JIEJC
JUL, K KOTOPBIM, 10 MHEHHUIO OTBETYHMKA, BOZMOXHO MPEIBSIBICHUE PErPECCHOTO
TpeOoBaHus. BMecte ¢ TeM HENpUBIEYEHUE TAaKUX JIUMI K YYacTUIO B JElEe O
HapyLIEHUU HCKIIIOYUTEILHOTO TpaBa HE NPEMSITCTBYET MPEAbSIBICHUI0O K HUM
UCKa B MOPSAKE perpecca.

73. Hcmonb3oBaHue pe3ylbTaTOB HWHTEIUICKTYaJbHOW JEATETBHOCTH H
CPEICTB MHAMBUAYAIU3ALMK 1O MOPYYECHHUIO WM 3aJaHHUI0 IMPAaBOOOJIAgaTeNs
(HanpuMep, BBIMYCK THUINOrpaguedl 3K3eMIUIAPOB MNPOU3BEAECHUN 1O 3aJaHHI0
W3/1aTeIbCTBA, IPOU3BOJCTBO TOBAapOB C HAHECEHHWEM TOBAapHOIO 3HAKa IIO
JIOTOBOPY C IMpaBooOJiafiaTesieM) OXBAThIBACTCSI HCKIIOYUTEIBHBIM IIPABOM
paBooOaAaTens U He TpeOyeT 3aKIIIOUEHUs JIMIIEH3HOHHOTO JIOrOBOpa.

Hcrnons3oBaHne pe3ysibTaToOB HMHTEIUIEKTYAIbHOW JIEATEIBHOCTH WM
CPEICTB MHAMBUIYAIN3ALMH 10 MMOPYUYEHUIO WIHM 3aJlaHUI0 JIMLA, HApPYIIAOIIEro
UCKJIIOYUTENIFHOE TPaBO IpaBooOsiajaTesisi, B CBOIO Ouepelb, Takxke o0pasyer
HapyILIEHUE UCKIIFOUUTETBLHOTO IIPpaBa.

K nuiry, HenmpaBOMEpHO HMCIOJIb30BABLIEMY pPE3YJIbTaT MHTEIIEKTYalbHOU
NEeATEIbHOCTH WM CPEACTBO MHIMBHUAYaIU3aLUU, MOTYT OBITh IPUMEHEHBI MEPbI
3aIIMTHl UCKIIOYUTENBHBIX MpaB, IpeaycMoTpeHHsle cratbeit 1252 'K PO®. [lpn
OTOM C Y4YE€TOM MOJIOKEHUW ITyHKTa 6" crarem 1252 TK P® mmmo, nasmiee
NOPYYECHUE WM 33/]aHHE€ HE3aKOHHO MCIOJIb30BaTh PE3yJbTaT MHTEIIEKTyalbHOU
NEeATEIbHOCTH WJIH CPEJACTBO MHAMBUIyAIW3AlMU, U JUIO, UCIIOJHUBLIEE TaKOE
NOpyYeHUEe WM 3aJaHue, Mepell NpaBooOjajaTeseM OTBEYAIOT COJMIAPHO 3a
VCKIIFOYEHHEM CJIy4aeB, KOTJa JMI0, JEHCTBOBABIIEE [0 IOPYYECHUIO WIIU
3aJJaHUI0, HE 3HAJO M HE JOJDKHO OBbUIO 3HATh O HAPYIIEHUH HCKIIOUUTEIHHOTO
mpaBa  mpaBooOsamarens.  3asBICHHOE K  TakoMy JIMIy  TpeOoBaHUE
YIOBJIETBOPEHUIO HE MOJJIEKUT, YTO HE MCKIIFOYAET BO3MOKHOCTH MPUMEHEHHS K
HEMY MHBIX M€p 3allUThl UCKIIOUUTEIBHOrO MpaBa, MEPEUUCICHHBIX B MYHKTE 5
cratbu 1250 'K PO.

/4. Eciu B KauecTBe MPOMBIIIIEHHOTO oOpaslla C  corjacus
MpaBooOIaIaTeNisl  3apEeTUCTPUPOBAH OOBEKT aBTOPCKUX TMpaB (WM HX
COBOKYIHOCTbB), CHOCO0 3alIUThl HCKIIOUUTEIBLHOTO MpaBa OT COBEPILAEMbIX
HapyILIEHUH ONpeaersieTcsl XapakTepoM Takoro HapyuieHus. Ecnu HapyumuTenb
COBEpIIAET JIEUCTBUSA MO UCTIOJIb30BAHUIO MPOMBIIIIEHHOTO oOpasia (ctatbs 1358
'K P®), narentoobianaTenb BOpaBe OCYHIECTBIATh 3alIUTy CcHocobamu,



39

IpEeIyCMOTPEHHBIMU JUISL 3alllUThl TMAaTEHTHBIX MpaB (maparpad 8 rmaBel 72,
ctathsa 1252 'K P®). Eciu ke 0AHOBPEMEHHO C HApPYUICHUEM HCKIIOUUTEIIBHOTO
IpaBa Ha MCIOJIb30BAaHUE MPOMBIIUIEHHOTO 00pa3iia HAPYIIEHO UCKIFOUYUTEIBHOE
MpaBoO Ha MCHoJib30BaHUe mpousBeneHus (crarbs 1270 'K PD), 3amuty Bnpase
OCYILECTBIATh Kak oOyiagaTellb aBTOPCKOTO IMpaBa, TaK M MaTEHTOOOJaaaTenb
cnocobaMu, TMPENyCMOTPEHHBIMU JUIS  3aIUTHl  COOTBETCTBYIOIIMX  IpaB
(crateu 1252, 1301, maparpad 8 rinaer 72 I'K PD).

Ecnu peructpanmss W MNOCIHEAYIOLIEE MCIOIb30BAaHUE NIPOU3BEICHUS B
KauecTBE MPOMBIIIICHHOTO o0pa3lia OCYIECTBIEHBI 0€3 coryiacus aBTopa 3TOrO
MIPOU3BEACHUS, aBTOpP BIIPABE OCYLIECTBISITH 3alUTy CBOMX AaBTOPCKUX IIpaB
HE3aBUCUMO OT TOTO, NPEIbABISUIOCH JIM TpeOOBaHUE O MNPU3HAHUM TATEHTa
HeJCHCTBUTEIbHBIM. [Ipu 3TOM yJIOBIETBOpEHHE COOTBETCTBYIOIMIUX TpeOOBaHUM
aBTOpa MpPOM3BEIEHUSA caMO MO cebde He BIeYeT MpU3HAHUS NaTeHTa
HEJICICTBUTEIbHBIM.

Pewenue cyna mno aeiny o HapyleHHMH aBTOPCKHUX MPAB HE MOXKET CIIYKHUTh
NPEensATCTBUEM JUIA 3aKJIIOYEHHs [aTeHTooOJajaTeieM C aBTOPOM  3TOTO
MIPOU3BEJECHUS JULIEH3MOHHOTO 1I0r0BOPA.

N3noxeHHbIe B HACTOSIEM MTYHKTE pa3bsICHEHUS! IPUMEHSAIOTCS U B CIIyYae,
€cii 0OBEKT aBTOPCKOTO MpaBa TAKKE 3aPErHMCTPUPOBAH B KAYECTBE TOBAPHOTO
3HAKa.

75. Cornmacio mnyHkty 4 crareum 1252 TK P® B ciuydae, korma
U3TOTOBJICHHE, PACIpPOCTPAHEHUE WIM MHOE HCIOJIB30BAHME, a TAKXE HMIIOPT,
IIEPEBO3Ka WJIM XPAHEHUE MATEPUAIbHBIX HOCUTEJEH, B KOTOPBIX BBIPAKEHBI
pE3yNbTaT MHTEIJIEKTYAIIbHOW JNEATEIbHOCTH WIA CPEACTBO MHAMBUAYAJIU3ALNH,
IPUBOAAT K HApYIIEHUIO MCKJIIOYUTEIBHOTO MpaBa Ha TaKOM pe3yJibTaT WM Ha
TaKO€ CPEACTBO, TAKUE MaTE€pUabHbIE HOCUTEIHN CUUTAIOTCS KOHTpa(paKTHBIMU U
M0 PEIICHUIO CYyJ1a MOJIekKAT UIBATUIO U3 000POTa U YHUUTOXKEHUIO 0€3 KaKoW Obl
TO HM OBUIO KOMIIEHCALIMM, €CIM WHbIE TOCIEACTBUS HE MPEAYyCMOTPEHbI
['paxxnancknm konekcoM Poccniickont @enepanuu.

Pemenne 00 u3bsATUU U3 000pOTa M YHUUYTOKEHUHM NPUHUMAETCS CYAOM B
cily4ae, €CJIM YyCTAaHOBJIEHO HAJIMYUE Y OTBETYMKA KOHTPA(PAKTHBIX MaTEpHAIbHBIX
HocuTened. [Ipm OTCYTCTBMM COOTBETCTBYIOLIEIO 3asBJICHHUS oOJagaTess
UCKJIIOYUTENFHOTO TIpaBa JAHHBIN BONPOC JOJKEH ObITh BHIHECEH Ha 00CYKIEHUE
CTOPOH.

WHble MOCHenCcTBUS yCTAaHOBJIEHBI IyHKTOM 2 cratbd 1515, myHkTom 1
cratb 1537 'K P® pmia ciayyaeB BBISBICHUS TOBApOB, 3THKETOK, YHNAKOBOK
TOBapoOB, Ha KOTOPBIX HE3aKOHHO pPa3MEIIEHbl TOBApHBIA 3HAK, HAUMEHOBAHHE
MecTa MPOMCXOXKICHHUS TOBapa WA CXOJHOE C HHMM JO CTEIEHH CMEIICHHS
o0O3HaueHue, KOrjJa BBEJICHUE TaKWX TOBAPOB B OOOPOT HEOOXOOUMO B
OOIIECTBEHHBIX UHTEPECAX.

[Ipu 3TOM creayeT yuyuThIBaTh, YTO TOBAphl, HA KOTOPBIX TOBAPHBIM 3HAK
pa3MelleH caMuUM MpaBooOJIalaTelIeM WM C €ro corjacusi, BBE3CHHbIE Ha
tepputoputo Poccuiickoit deaeparuu 06e3 coryiacus mpaBooOiagaTess, MOTYT
OBITh U3BATHI U3 000POTAa U YHUYTOXKEHBI B MOPSIIKE MPUMEHEHHUS MOCIEICTBUM
HapylIeHUs UCKIIOYUTEIBHOTO IIpaBa HA TOBApPHBIM 3HAK JIMIIb B CIy4ae HX
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HEHAJIJISKAIIEro KadecTBa W (WIM) I oOecnedeHus Oe30IacHOCTH, 3alllUThI
YKU3HH U 310POBbS JIIOAEH, OXpaHbl IPUPOABI U KYJIbTYPHBIX HEHHOCTEM.

DTO HE HUCKIIOYAeT BO3MOXHOCTH MPHUHSTHS MHBIX MEp, HAIPaBJIEHHBIX Ha
IpenoTBpalieHue 000pOTa COOTBETCTBYIOIIUX TOBAPOB.

MartepuanbHblii HOCUTEIh MOXET OBITh NMpPHU3HAH KOHTPA(haKTHBIM TOJIBKO
cynoM. ITpu HeoOX0IMMOCTH Cy/ BIpaBe HA3HAUUTH SKCHEPTU3Y [l Pa3bsICHEHUS
BOIPOCOB,  TPEOYIOLMX  CHEUMaJbHBIX 3HaHMW. Tak, KOHTpaakTHOCTb
MaTEpUaIbHOrO HOCHUTENS, B KOTOPOM BBIPa)KE€HA HETIPAaBOMEPHO MepepadoTaHHas
nporpamma it 9BM, MOXeT ObITh YCTAaHOBJIEHA C YYETOM 3aKJIFOUEHUS IKCIEPTa,
YCTaHOBHUBILETO MPU3HAKU TAKOW NEPEPaOOTKH.

Bwmecte ¢ TeM Borpoc 00 OLiEHKE TOBapHOI'O 3HaKa, UCKIIOYUTEIBLHOE MPABO
Ha KOTOPBIA MPUHAJIEKUT MPaBOOOIaaTeNto, 1 0003HaYEHUs], BBIPAXKEHHOIO Ha
MaTepUaJIbHOM HOCHTEJNE, Ha MPEIMET UX CXOJCTBA JO CTENEHU CMEIIEHUs He
MOKET OBITh IOCTABJIEH MEPE IKCIIEPTOM, TaK KaK Takas OLICHKA JAETCS CYJO0M C
TOYKM 3pPEHHS OOBIYHOTO TMOTPEOHTENsE COOTBETCTBYIOIIETO TOBapa, He
o0najarouIero  CHeUMATbHBIMM  3HAaHUSMHU  ajapecata  TOBapoB, IS
WHIUBUyAIN3allMd  KOTOPBIX 3apEerMCTPUPOBAH TOBApHBIM 3HAK (mamee —
OOBIYHBIN MOTPEOUTENH), C YUETOM IMyHKTa 162 HACTOSIIEr0 MOCTAHOBJICHHUS.

76. B cunmy mynkta 5 cratem 1252 'K P® B cnywae, ecnmu cymom
YCTaHOBJIEHO, YTO OpYyAus, 000pyIOBaHUE UM MHBIE CPEACTBA INIABHBIM 00pa3oM
UCIIOJIB3YOTCSL ~ WJIM  TPEJHA3HAYeHbl Ui COBEPILICHUS  HAapYyLICHUS
VCKIIFOUNTEIBHBIX NPAB HA PE3YyJbTaThl MHTEIUIEKTyAJIbHOW JESITEIBHOCTH M Ha
CpeIACTBAa MHIUBUAYaIU3allMd, Takoe O0O0OpyJOBaHHE, NPOYHUE YCTPOWCTBA M
MaTepuajgbl 1O pEleHUu0 cyaa (B TOM 4YHClI€ M TIpH  OTCYTCTBUU
COOTBETCTBYIOILLIETO 3asBJICHUSI 00JanaTeNsi UCKIIOUUTENBHOTIO MpaBa) MOJIeKaT
U3BATHIO U3 000pOTa M YHUYTOXKEHHUIO 32 CUYET HAPYLIUTEINs, €CJIM 3aKOHOM He
peaycCMOTPEeHO ux obpaiienue B noxox Poccuiickoit denepanuu.

[Ipu oTcyTcTBUM 3asBiIEHUS oO0yanarens HCKIIOYUTENIBHOrO mpaBa 00
U3BATHH W3 000pOTa M YHUUTOKEHUM YKA3aHHBIX OpYAHM, 000pYyIOBaHUS WIH
WHBIX CPEJCTB JAHHBII BOMPOC BBIHOCUTCS CYIOM Ha OOCYXAEHHE CTOPOH IS
BBISICHEHUS 00CTOATENBCTB UX UCIOJb30BaHUSI.

/7. OcoOEHHOCTH OTBETCTBEHHOCTH MH(POPMAIMOHHOTO TMOCPEIHUKA,
MPENYCMOTPEHHBIE CTAThEU 1253' TK P®, SBISIOTCS HCKIIIOUYCHHEM H3 TIPABUIL,
YCTAHOBJIEHHbIX MyHKTOM 3 cratbu 1250 I'K P®, o mnpumeHeHun wmep
OTBETCTBEHHOCTH (B BHUJE€ BO3MEIICHHS YOBITKOB U BBIILJIATHl KOMIIEHCAIMH) 3a
HapylIEHUE MHTEIUIEKTyalbHBIX MpaB, JOINYILIEHHOE HApyLIUTENEM IpHU
OCYLIECTBICHUU UM IPEANPUHUMATEIBCKON AEATEIbHOCTH, HE3aBUCHMO OT BUHBI
HapyLIUTES.

SIBasieTcss 1M KOHKPETHOE JMIO HWH(MOPMAIMOHHBIM MOCPEAHUKOM,
YCTaHAaBJIMBAETCA CYJOM C YYE€TOM XapakTepa OCYUIECTBISEMON TaKUM JIMIIOM
nesTeabHOCTH. Eclii MO OCYIIECTBISIET NEATEeNbHOCTh, KOTOpas yKa3aHa B
cratbe 1253 TK PO, To Takoe IMIO mNpU3HAeTCS MHAOPMAIMOHHBIM
MOCPETHUKOM B YacTH OCYILECTBJICHMS] AHHOW nesaTelbHOCTH. B ciiydae ecnu
JUIO OCYIIECTBISET OJHOBPEMEHHO Pa3IUYHbIe BUIbI ACSATEIBHOCTU, TO BOMIPOC
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00 OTHECEHHH TaKOro JHia K HHPOPMALMOHHOMY MOCPETHUKY JOJIKEH PeIIaThCs
NPUMEHUTENBHO K KaKI0OMY BUAY AEATEIbHOCTH.

OTBETCTBEHHOCTh WH(OPMALIMOHHBIX TOCPEIHUKOB, B TOM 4YHCIE U 3a
HapylieHus B cdepe MpennpUHUMATEIbCKON AESITeNbHOCTH, HACTYMaeT MpHU
HaJIUYHUH BUHBIL.

WNubie nonoxenuss crarbu 1250 'K P® (B ToMm ymcie 0 TOM, 4TO MEpHI
3aIIMUTHI IPUMEHSIOTCS TIPU HAPYIIECHUU MpaBa ¢ YYETOM CYIIECTBA HAPYIIEHHOTO
npaBa U MOCIEACTBUN HapyUICHUsS; O JIMIAX, MO TPeOOBAHUIO KOTOPBIX MOTYT
NPUMEHSATHCA MEphI 3alIUThI) MPUMEHSIOTCS K UH(OPMAIMOHHBIM MOCPEIHUKAM
Ha OOIIUX OCHOBAHUSX.

K wundopmanmoHHOMYy NOCpEIHUKY MOTYT OBITb MPEIBABICHBI TaKXKe
TpeGOBAHHS O IPeCedeHHH HapyiueHus (yHKT 4 cratbu 1253 TK POD).

78. Bmanenen cainra CaMOCTOSITEIILHO ONPENEIISIET NOPSIIOK
UCIOJb30BaHus caita (myHKT 17 cratbu 2 denepanbHOro 3akoHa OT 27 WO
2006 roma Ne 149-03 «O06 nnbopmannu, HHPOPMAITMOHHBIX TEXHOJIOTHUAX H O
3amuTe HHPopMauum», naisee — DenepanbHbli 3akoH «0O0 wuHOpManuwy,
MH()OPMAIIMOHHBIX TEXHOJOTHUAX U O 3aluTe MHGOPMAIMN»), MO3TOMY Opems
JTIOKa3bIBaHMS TOTO, YTO MaTepuall, BKIIOYAIOIUN pe3yJbTaThl UHTEIIEKTyaIbHON
JeATEIbHOCTH WM CPEICTBA MHIMBHyaIM3allMd, HAa CaiiTe pa3MeIleH TPETbUMU
JULAMH, a HE BIAJENBIEM calTa W, COOTBETCTBEHHO, IIOCICIHUMN SBISETCS
MH(GOPMAILIMOHHBIM TOCPETHUKOM, JIEKUT HA Blajaenble caita. [Ipu oTcyTcTBUM
TAaKUX JI0KAa3aTEIbCTB IMPE3IOMUPYETCs, YTO BIAJEINELl CalTa SBISAETCS JIMLIOM,
HEIOCPEICTBEHHO UCIOJIB3YOIINM COOTBETCTBYIOIIIME pe3ynbTaThl
WHTEJUIEKTYaJIbHOM JESTEIbBHOCTU WM CPEACTBA MHANBU Y AJIA3ALUH.

Ecmu Bnagenmen caiTta BHOCHT WM3MEHEHMS B Pa3MELIA€MbI TPETbUMU
JUIIaMM Ha CalTe Marepuall, COAEPKAIIMU pPE3ynbTaThl HWHTEIJIEKTYaJIbHOU
NEeATEIbHOCTH WJIM CPeACTBAa WMHAMBUAYaJIW3allUM, pa3peuieHue Bompoca o0
OTHECEHHH €ro K MH(OPMAIMOHHBIM MOCPEIHUKAM 3aBUCUT OT TOTO, HACKOJIBKO
aKTUBHYIO pOJIb OH BBINONHSI B ()OPMHPOBAHHWU Pa3MEIIAEMOro Marepuaia H
(MJIK) TOJTy4asl JIM OH JI0XOJbl HEMOCPEACTBEHHO OT HEMIPABOMEPHOTO pa3MEIIECHUs
Marepuana. CyilecTBeHHass mepepaboTka wmarepuana W (WiIM) TOJy4YeHUE
yYKa3aHHBIX J10XOJ0B BJIAJICIBLEM CailiTa MOXKET CBUJIETEIBCTBOBATH O TOM, YTO OH
SBIISETCS HE WH(POPMALMOHHBIM TMOCPEIHUKOM, a JIMIIOM, HEMOCPEICTBEHHO
VICITOJIB3YIOIIMM COOTBETCTBYIOINE PE3YNIbTAThl MHTEIUIEKTYAIBHON JEATENBHOCTH
WIM CPEJCTBA MHAUBU Y JIA3ALUH.

Eciu wmHOe He ciexyer u3 OOCTOSTENbCTB Ji€lda W TPEACTAaBICHHBIX
JI0Ka3aTeNbCTB, B YACTHOCTU M3 Pa3MEIICHHON Ha caiite mHpopManuu (4acth 2
cratb 10 @DepepansHoro 3akoHa «O0 wHbOpMmauu, WHHOPMAIIMOHHBIX
TEXHOJIOTUSIX M O 3allUTe HH(OpMaALUW»), MNPE3IOMUPYETCS, YTO BIAJEIbLEM
caiiTa sBJISETCS AJAMUHUCTPATOpP JTOMEHHOTO WMMEHH, aJIpECylollero Ha
COOTBETCTBYIOLINAM CaWT.

79. Ilpu npumenenun ctatbu 1254 'K P® HeoOX0IUMO yUYUTHIBATh, YTO
OHa  HE  TMpPENOoCTaBiISeT  JMUEH3WaramM  —  oOjajzareiasiM  MpPOCTOM
(HEUCKITFOUMTENIFHOW) JIMIIGH3WM  TPaBO 3allWIaTh CBOM IpaBa CIocodamuy,
npeaycMoTpeHHbIMU cTaThsiMu 1250 u 1252 'K P®. Takum npaBoM Ha OCHOBaHUHU
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sTol ctathu ['paxmanckoro xoxekca Poccuiickoii denepannu 061agat0T TOJIBKO
JMLEH3HUATHI — 00J1aJaTeNN UCKIOYUTENbHON JTULIEH3UN.

OcHOBaHUEM TMPEABABICHUS JIMLEH3UATOM TPEOOBaHUS O B3bICKAHUU
KOMIIEHCAllUM 32 HapyILIEHUE HWCKIIOYUTEIBHOTO IpaBa SBISETCS HapyLICHHUE
MOJIYYEHHBIX HA OCHOBAHHWH JIMLIEH3MOHHOTO JIOrOBOpa MpaB caMoOro JIMIEH3UATa,
a He MpaBooOIagaTeNs.

C ydyeroMm 3TOro JIMIIEH3UAThl — 00JIaaTENM UCKIIIOUUTEILHON JTUIEH3UH
MOTYT 3alUIIaTh MpaBa Coco0aMu, MPEeTyCMOTPEHHBIMU cTaThsiMu 1250 u 1252
['KP®, nume B cioydae, €clId JOMYUIEHHBIM HApYyIIEHHWEM 3aTPOHYTHI
NpEeNIOCTaBIEHHbIE MM  IPaBOMOYMS IO  HKCIOJIb30BAHUIO  pe3yJibTara
WHTEJUICKTYaJIbHOM JESITEIbHOCTH WK CPEJCTBA MHIUBU Ty JIU3AIUH.

B cnyuyae ecnm nuueH3uaToM — o0JajarenieM UCKIIOUUTETBLHON JIMIEH3UH
CaMOCTOATENIbHO OCHAapHUBAETCsl MPEAOCTABICHUE C HApyILIEHWEM TaKoro IpaBa
IPaBOBOM OXpaHbl MHBIM pe3yjbTaTaM HWHTEIEKTYaJbHON NIE€SITEIbHOCTH
U CpEeACTBAaM HWHIMBUIyaIH3alMU, NMPaBOOOIalaTellb MPUBIIEKAETCS K YYacCTHIO
B JIEJI€.

ABTOpCKOE NIPaBo

80. IlepedyeHp OOBEKTOB AaBTOPCKOTO MpaBa, COAEpX AIIMICI B MyHKTe |
ctatbu 1259 'K P®, He siBnsieTCS HCUEPIIBIBAIOIINM.

Cynam npu paspeiieHur Bompoca 00 OTHECEHMH KOHKPETHOI'O pe3yJibTara
WHTEJUICKTYaIbHOM JIEATENIbHOCTH K OOBEKTaM aBTOPCKOTO TMpaBa CIEAyeT
YUHUTBIBATh, 4TO MO cMmbiciay ctateid 1228, 1257 u 1259 'K P® B ux B3auMocBs3u
TaKOBBIM SIBJISIETCSI TOJIBKO TOT PE3YyJIbTAT, KOTOPBIMA CO3/IaH TBOPUYECKUM TPYJIOM.
[Ipy 5TOM HaIJIEKUT UMETh B BHUAY, UTO, MTOKA HE JOKA3aHO MHOE, PE3yJbTaThl
WHTEJJIEKTYaIbHOU JIESITEILHOCTH TPENOoaraloTcs CO3JaHHBIMU TBOPYECKUM
TPYIOM.

HeoOxonumo Takke mNpUHUMATh BO BHUMaHUE, 4YTO caMoO Mo cebe
OTCYTCTBHUE HOBH3HBI, YHUKIBHOCTHM U (WJIM) OPUTHHAIBHOCTU pe3yJibTaTa
WHTEJJIEKTYaJIbHOU JIEATEIbHOCTH HE MOXET CBUACTEILCTBOBATh O TOM, YTO TaKOM
pe3yabTaT CoO3/JaH HE TBOPYECKUM TPYJIOM U, CJIEJOBAaTEIbHO, HE SBJISIETCS
00BEKTOM aBTOPCKOTO TIpaBa.

B cuny nynkra 5 craten 1259 'K PD He oxXpaHAIOTCS aBTOPCKUM MPaBOM
U7IeH, KOHIICTITUH, TPUHIIAITBI, METOJIbI, MPOIECChI, CUCTEMBbI, CTIOCOOBI, PEIICHUS
TEXHUYECKUX, OPTaHU3AIlMOHHBIX WM WHBIX 3a7a4, OTKPHITUS, (AKThI, S3BIKU
MpPOrpaMMHUPOBAHMs, TeoJjorudeckas wuHpopManus O Hempax. Hampuwmep,
aBTOPCKUM TIPABOM HE OXPAHSIOTCS IIIaXMaTHas MapTUsi, METOJIUKN O0yUCHHUS.

TBopueckuii xapakTep cO3[aHUs MPOU3BEICHHUS HE 3aBUCUT OT TOTO,
CO3/IJaHO TPOU3BEJICHUE aBTOPOM COOCTBEHHOPYYHO WJIM C HCMOJIb30BAHUEM
TEXHUUYECKUX CcpelcTB. BMmecte ¢ TeMm pe3ynbTarhl, CO3JJaHHBIC C TTOMOIIBIO
TEXHUYECKUX CPEJICTB B OTCYTCTBHE TBOPUYECKOIO XapakTepa AesTebHOCTH
yejoBeka (Hampumep, (GoTo- U BUIAEOChEMKa paboTarolieil B aBTOMATHYECKOM
peKMMe  KaMepoW  BUJICOHAOIONECHMS, MOpUMEHseMor 1 (ukcanuu
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aJMUHUCTPATUBHBIX NPABOHAPYIIECHHI), OOBEKTAaMU aBTOPCKOTO IIpaBa HE
SBJISIFOTCSL.

OxpaHe Ha OCHOBAHHUH U B MOPSIKE, IPEIYCMOTPEHHBIX YaCThIO YETBEPTOM
'K PO, nmogmnexar Takke HEOKOHYECHHBIE TPOU3BEICHUS.

81. ABTOopckoe mpaBo ¢ yueTtoM TnyHkta 7 ctateu 1259 T'K PO
pacmpocTpaHsieTcsl Ha JII00ble 4acTH MPOU3BEACHUN MTPH COOTIOACHUN CIEAYIOIIIX
YCIIOBUI B COBOKYITHOCTHU:

TAaKW€ YacTU IMPOU3BEICHUS COXPAHSIIOT CBOIO Y3HABAEMOCTb KAaK YacTh
KOHKPETHOTO NPOM3BEJECHUS IPU UX HCHOJb30BaHUU OTHEIBHO OT BCErO
IIPOU3BENICHUS B LIEJIOM;

TaKW€ 4YacTH TMPOMU3BEACHMH caMu 1O ce0e, OTIENbHO OT BCETO
IPOU3BENIECHUS B LIEJIOM, MOTYT OBITh NPU3HAHBI CAMOCTOSITENIbHBIM PE3YIbTATOM
TBOPYECKOT'O TPyZAa aBTOpPa U BBIPAKEHbI B O0BEKTUBHOU (popMe.

K gactsam npounsBeeHuss MOTYT ObITh OTHECEHBI B UHCJIE ITPOYETO: HA3BAHHE
MPOU3BEACHUS, €T0 MEPCOHAXKHU, OTPHIBKU TEKCTa (ab3alibl, TJIaBhI U T.I1.), OTPHIBKU
ayJIMOBU3YaJbHOTO MPOU3BEACHUS (B TOM 4YHCIE €ro OTACNIbHbIE Kajpbl),
MOJATOTOBHUTEINIHBIE MAaTE€PUAJIbl, IOJTYYEHHBIE B X0/1€ pa3paOOTKU MPOrpaMMBbI JIs
OBM, 1 nopoxxaaeMsble €10 ayJMOBU3YyaJIbHbIE OTOOPAXKEHUSI.

OxpaHa 1 3a1uTa YacTU MPOU3BEJCHUS KAK CAMOCTOATEIBHOTO pe3yJibTaTa
VHTEJUIEKTYaJIbHON JIEATEIbHOCTH OCYIIECTBIIIOTCS JIMIIB B CIIy4ae, €ClId Takas
4acTh HCIIOJIB3YETCS B OTPBIBE OT BCErO IpPOM3BENEHHA B 1enoM. llpu stom
COBMECTHOE HCII0JIb30BAHME HECKOJIBKUX YacTel OJTHOTO MPOU3BEACHUS 00pa3yeT
OJIMH (paKT UCTIOIb30BAHUSI.

Cpok JeWCTBHS HCKIIOYWTEIBHOTO IpaBa Ha 4YacTh ITPOU3BEICHUSA, I10
o01ieMy MpaBWly, COOTBETCTBYET CPOKY ACMCTBHSI MCKJIIOUUTEIBHOIO IpaBa Ha
BCE€ MTPOU3BEJICHUE B LIEJIOM.

82. C yuerom mynkra 3 crarbu 1259 I'K PO, coritacHo kKoTOpoMy OXpaHe
MOJJIEkKAT MPOU3BEICHUS, BBIPAXKEHHBIE B KAKOW-TMOO 00BEKTUBHOU (hopme, 1o
MEePCOHAXEM CJICIYeT MOHUMAaTh COBOKYMHOCTh OMUCAHUN U (WJIM) U300pasKeHUN
TOTO WM HMHOrO JIEWCTBYIOLIEro JMUa B mNpou3BeneHud B Qopme (dhopmax),
npucyuen (Ipucynmx) Npou3BEACHUIO: B MUCbMEHHOM, YCTHOU Qopme, B hopme
n300pakeHust, B popme 3BYKO- WM BUIECO3AMUCH, B 00BEMHO-IPOCTPAHCTBEHHOM
dbopme u ap.

He moboe neicTByroliee JIUIO MPOU3BEIACHUS SBISETCS IEPCOHAKEM B
cmbicie myHkra 7 ctateil 1259 'K PO. Hcten, oOpamatoniuiicst B Cy1 3a 3alIUTON
IpaB MMEHHO Ha MEPCOHAX KaK 4acTb MPOU3BEICHUS, TOJKEH 00OCHOBATh, UTO
TaKOW  TEPCOHaX  CYIIECTBYeT  KaK  CaMOCTOSITENBHBIA  pe3yJbTaT
UHTEIJICKTYyallbHOM  nedarenbHocTU. Ilpu 3TOoM  yuuThIBaercs, oOJagaeTr Ju
KOHKpPETHOE NEUCTBYIOLIEE 1200(0) MIPOU3BEICHUS JIOCTAaTOYHBIMU
WHIUBUYATU3UPYIOIIMMH €T0 XapaKTePUCTUKAMU: B YACTHOCTHU, ONPEIEICHBI JTU
BHEIIHUM BHJ JIEUCTBYIOILETO JIMLA MPOU3BENICHUSA, XapakTep, OTINYUTEIIbHbIE
4yepThl (HAampuUMep, JBHXKEHMS, TOJIOC, MHMHKA, pEYeBble OCOOEHHOCTH) WM
JIpyrue OCOOEHHOCTH, B CHIIy KOTOPBIX JEHUCTBYIOILEE JIMIO MPOU3BEICHUS
ABJIIETCSI Y3HABAa€MbIM JaXe IPU €ro MCIOJIb30BAHUM OTAEJIbHO OT BCEro
IIPOU3BENICHUS B LIEJIOM.
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[Ipy NOATBEPKIECHUH HAIWYMS WHIUBUIYAIU3UPYIOIIUX XapaKTEPUCTUK
JEUCTBYIOLIErO JMIA €ro OXPaHOCIHOCOOHOCTh B KayeCTBE MEPCOHaka (ITyHKT 7
ctatbu 1259 T'K P®) npestomupyercs. OTBETYMK BOpaBE OCHapUBATh TaKyHO
OXPaHOCIIOCOOHOCTb.

OxpaHa aBTOPCKUM IPaBOM IEPCOHAXKA MPOU3BEACHUS MPEANOJaraer, B
YaCTHOCTH, YTO TOJBKO aBTOPY WJIM HHOMY IPAaBOOOJIAATEN0 MPUHALICKUT
UCKJIIOYUTENILHOE MPABO UCIOJIB30BaTh IEPCOHAXK JIFOOBIM CIIOCOOOM, B TOM YHCIIE
IyTEM €ro BOCHPOMU3BEICHUS WIM IepepadboTku (HoAnyHKTHl | M 9 myHkra 2
ctatbu 1270 'K PD).

Bocnpoussenenuem nepcoHaka MPU3HAETCSl U3TOTOBJIEHUE HK3EMILIApa, B
KOTOPOM HCIOJIb3YETCs, HApUMEp, TEKCT, COAEpKALUIl OMHCAHHE IEPCOHaXa,
WIM KOHKPETHOE MH300pakeHue (Hampumep, KaJap MYJIbTUIUIMKAIMOHHOTO
¢unpMa), WIM HHIMBUAYAIM3UPYIOIIHE MEPCOHAXKa XapaKTEPUCTUKH (JI€Talu
oOpa3a, xapakrepa M (WJIM) BHEIIHETO BHJA, KOTOPBIE XapaKTEPU3YIOT €ro M
JieNalT y3HaBaeMbIM). B mocienHeMm ciiydae BOCHPOM3BEICHHBIM SIBIISETCA
NIEPCOHAXK M IIPHU HEMOJHOM COBMNAJICHUH UHAMBUAYAIUZUPYIOUIUX XapaKTEPUCTUK
WIM U3MEHEHMHM HMX HECYIIECTBEHHBIX JEeTajleil, eclii HeCMOTPs Ha 3TO TaKOU
NEPCOHAXK COXPAHUJI CBOIO Y3HABAEMOCTh KaK YacTh KOHKPETHOTO MPOU3BEACHUS
(Hanpumep, IpH U3MEHEHUU AETalel OAEXK]bl, HE BIMSIOIIMX HAa Y3HABAEMOCTh
MIEPCOHAXKA).

B oTHOmEHMM TmEepCOHaXa NPOU3BEACHUS HE MWCIOJIB3YETCsS IOHATHE
CXOACTBAa JI0 CTENEHH CMelleHus. Hanuuune BHEIIHEro CXOACTBA MEXKIY
NEPCOHAXXEM HCTHAa U 00pa3oM, HCIOJB3YEMBbIM OTBETUMKOM, SIBIISETCS JIMILIb
OJHUM M3  OOCTOATENbCTB, YUWUTHIBAEMBIX Il  YCTaHOBJIEHUS  (akTa
BOCHPOM3BEICHUS HCTI0Ib3yEMOI0 IIPOU3BEICHUS (€T0 EPCOHAXKA).

83. [Ilpm paccMoTpeHMHM cCropa O TOM, CO3JaHO JIM TPOU3BEICHHUE B
coaBTopcTBe (cTarhs 1258 I'K P®), cyny cienyer ycraHaBiauBaTh, IPUHUMAIIO JIH
JUI0, TPETEHAYIOIIee Ha COaBTOPCTBO, TBOPYECKOE YYacTHE B CO3/IaHUU
MPOU3BEJEHUS, MTOCKOJIIBKY COABTOPCTBO Ha MPOW3BEACHUE BO3HUKAET B CIyyae,
KOI'/Ia KaXKJbI U3 COABTOPOB M0 B3aUMHOMY COTJIALIEHUIO (B TOM YHUCJIE B YCTHOU
dbopme) BHEC B TO NMPOU3BEECHUE CBOM TBOpUueckuit Bkiaj. [Ipu aToM cornamenue
O COaBTOPCTBE MOXKET OBITh JIOCTUTHYTO Ha JIIOOOH CTaauM CO3JaHHS
IIPOU3BEIECHUS WIH IOCJIE €T0 3aBEPLICHUS.

VYcaoBue 0 Co31aHUM NMPOU3BEIECHUS B COABTOPCTBE MOXKET COAECPIKATHCS B
COIJIAIIEHUH, 3aKIOYEHHOM KaXX/IbIM M3 COABTOPOB B OTIEIBHOCTU C TPETBUM
JULOM.

IIpy paccmMoTpeHMHM CIOPOB O COaBTOPCTBE HAa  NPOMU3BENCHMS,
COCTABJISIIOUIME HEPAa3pbIBHOE IIE€JIOE, CydaM CIEAYyeT HCXOIUTh H3 TOTO,
CYILLIECTBOBAJIO JIK COAaBTOPCTBO HA MOMEHT OOHApOJOBaHUsI MPOU3BEIAEHUS. ITO
MOXET OBIThb MOATBEP)KJIECHO BOJEUZBABICHUEM COABTOPOB, BBIPAKEHHBIM B
JIOTOBOPAX O Mepeaayde npas, MyOJTUYHBIX 3asBICHUIX U T.1I.

He nmaer ocHOBaHWii K INPU3HAHUIO COABTOPCTBA OKa3aHUE AaBTOPY WU
COAaBTOpPAM TEXHUYECKOM W WHOU IOMOILIH, HE HOCSLIEH TBOPUYECKOIO Xapakrepa
(moxbGop MarepuanoB, BRIUEPUMBAHUE CXEM, JUArpaMm, TpauKoB, U3rOTOBICHUE
yepTexxen, (Qororpaduil, MakeToB M 00pa3lOB, BBHIIOJIHEHHE pACUETOB,
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oopmiieHne JOKYMEHTAllM¥, MPOBEJCHUE OMNBITHOW TMPOBEPKH M  T.IL.).
CoaBTopamMu HE MNPU3HAKOTCA JHIA, OCYIIECTBISABIIME JIMIIb PYKOBOJCTBO
NEeATEIbHOCThIO aBTOpa (ABTOPOB), HO HE MPUHUMABIIKE TBOPUYECKOTO Y4acTHUsS B
CO3JaHUM  pe3yJibTaTa  HMHTEIUIEKTYaIbHOW  JEATEIBbHOCTH  (HampuUMmep,
PYKOBOJIUTENH, IPYTU€ JOJKHOCTHBIE JIUIIA).

[Ipn ucumcnennn no npaBunam nyHkta 1 cratem 1281 'K P® cpoka
JEHCTBHS aBTOPCKOI'O IIpaBa Ha IIPOU3BEACHUE, CO3/IaHHOE B COABTOPCTBE, CIEAYET
YUHUTBIBATH, YTO OHO JEHUCTBYET B TEUEHUE BCEH KU3HU aBTOPOB U 70 JIeT cunTas ¢
1 sHBaps roxa, CIEIyOLIETO 3a F'OJIOM CMEPTH MOCIEAHETO aBTOPA, NEPEKHUBIIIETO
JIPYTUX COABTOPOB, 1Mo 31 nexadps MOCIEAHETO roja CEMUIECATHIIETHEIO CpOKa
BKJIFOUMTENIBHO. J[aHHOE II0JI0KEHNE NPHUMEHSETCS K NPOU3BEACHUIO B IIEJIOM
HE3aBHCHMO OT TOIO, 00pa3yeT Takoe IPOU3BEIECHUE HEPA3PBIBHOE IIEJIOE WIIH
COCTOMT M3 4YacTel, HMMEIOIIMX CAMOCTOSTENbHOE 3HaueHue (ab3al BTOpOM
nyHkTa | crareu 1281 'K PO).

IIpn sTom ¢ yuerom myHkTa 5 crateu 1281 I'K P® B oTHOmIEHMH aBTOPOB,
paboTaBiux BO BpeMsi Benukoit OTedecTBEHHON BOWHBI WJIM Y4aCTBOBABIIUX B
HEW, CPOK JACHCTBHSI MCKIIOYUTEIBHOTO IpPaBa, YCTAHOBJEHHBIM JTOM CTAThEW,
YBEJIMYMBAETCS Ha YEThIpE T0Ja, a COOTBETCTBEHHO, MO IMpaBWUjaM IyHKTa 1
cratbu 1281 I'K P® cocrasnsier 74 rona cuuras ¢ 1 sHBaps roja, CIEayIOLIETo 3a
rOJIOM CMEPTH IOCJIETHETO aBTOPa, MEPEKUBILETO APYTUX COABTOPOB, 10 31 exabpst
NOCTIGIHETO  TOJla  CEMUJECATUYETBIpEXJIeTHEro  cpoka.  COOTBETCTBYIOLINNI
CEMUIECATUYETHIPEXJIETHUN CPOK MPUMEHSIETCS B Cy4yae, €ciu XOTs Obl OUH U3
COaBTOPOB paboTain Bo Bpemsi Benukoit OTedecTBEHHON BOMHBI MJIM Y4acTBOBAJ B
HEH.

84. B cuny mynkta 3 cratbu 1263 'K P® aBTOpsl MY3BIKaIBHOTO
poU3BeIeHUs (C TEKCTOM WM 0€3 TEKCTa), UCIIOJIb30BAHHOTO B ayIMOBU3yaJIbHOM
NPOU3BEJCHUH, COXPAHAIOT TMpPaBO HA BO3HATPAXKICHUE TMPU IMyOJIHMYHOM
UCIIOJHEHUHU JIMOO COOOIIeHUH B 3(PUp WM MO Kabenwo, B TOM YHUCIIE MyTeM
PETPAHCISALNN, FTOTO AYJUOBU3YATBHOTO MPOU3BEICHHUS.

[IpaBo Ha mMoOJydyeHHWE BO3HATPAXKACHUS MPUHAIJICKHUT HE TOJIBKO TEM
aBTOpaM, YbHM MY3bIKaJbHbIE MPOU3BEACHHS CHEUUATBHO CO3JaHbl [JISI 3TOTO
ayJIMOBU3YaJbHOTO TMPOMU3BEIEHUA, HO M aBTOpaM, YbH MY3bIKaJbHBIC
IPOU3BEICHUS CYIIECTBOBAIM pAaHEE W BOLUIM COCTaBHOM YacThlO B
ayJIMOBU3YaJIbHOE IIPOU3BEICHHUE.

85. B cunmy mynkta 3 cratbu 1255 'K P® mnpaBo ciemoBanus siBisieTCs
CaMOCTOATENBHBIM MTPaBOM aBTOpa. OHO COCTOUT B TOM, YTO aBTOP MPOU3BENCHHUS
U300pa3UTEIBLHOIO0 MCKYCCTBA MMEET MPaBO Ha MOJIyY€HHE BO3HArPaXKIACHUS B
BU/JIE MPOLIEHTHBIX OTYHUCIECHUI OT LIEHBI MTEPENPOIaKu OPUTHHAJIA TPOU3BEICHUS.
[IpaBoM cienoBaHUs MOJB3YIOTCS TAKKE aBTOPbI JIUTEPATYPHBIX M MY3bIKAIbHBIX
MPOU3BEJCHUN B OTHOUIEHUH TMEPENpOJaXu aBTOPCKUX pyKomuceu (aBTorpados)
ux npousseneHuit (myHkT 2 cratbu 1293 'K PO).

86. CormacHo nyHkry 2 crateu 1265 T'K PO npu onyOnukoBaHUH
MPOU3BEJECHUSI aHOHUMHO WJIU MO MICEBAOHUMOM (32 UCKIIIOYEHHEM Cllydasi, KoTJa
NICEBJIOHUM aBTOpPA HE OCTABJSIET COMHEHHS B €ro JUYHOCTU) U3JaTelb, UMS WU
HAaUMEHOBAaHHE KOTOPOrO YyKa3aHO Ha MPOU3BEACHHM, IIPU OTCYTCTBUU
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JIOKA3aTeJIbCTB MHOTO CUYUTAETCS MPEICTABUTENIEM aBTOpa M B ITOM KauyecTBE
UMEET MPaBO 3alllMIIATh MpaBa aBTOpa M O00ECHEeYnBaTh MX OCYIIECTBICHUE. JTO
MOJIOKEHUE JACHCTBYET JI0 TEX MOP, [IOKA aBTOP TAKOI'O MPOU3BE/ICHUS HE PACKPOET
CBOIO JIMYHOCTb U HE 3aBUT O CBOEM aBTOPCTBE.

B cBs3U ¢ 3TUM Ipu 11oAave U3JaTeIeM 3asBICHUS CyJl HE BIIPAaBE OCTABUTH
ero 0e3 JBM)KEHHS 10 MOTHBY OTCYTCTBHUS B 3asIBJICHUM YKa3aHHS Ha HaCTOSLIEE
UMs aBTOpa W HEIPEACTABJICHUS JOBEPEHHOCTH OT aBTopa. [Ipu nomaue 3asBiaeHUs
U3JIaTeI0 JIOCTATOYHO TPEICTaBUTh HK3EMIULSIp TMPOU3BEACHHS, Ha KOTOPOM
yKa3aHO UMsI WJIM HAMMEHOBAHUE 3TOTO U3ATENs.

[lognuHaHOE WM aBTOpa U YCIOBUA  COOMIOACHUS AHOHUMHOCTH
YKa3bIBAIOTCS B IOTOBOPE, KOTOPBIM OIPEACIISAIOTCS OTHOLMIECHUSI MEXKAY U3/aTesieM
U aBTOPOM. YKa3aHHBIN JOTOBOP HE SIBIISIETCS MPEIMETOM pa3pelieHus cropa oo
WCIIOJIb30BAaHUU  TPOU3BEIAECHUS, OIYyOJIMKOBAHHOTO AaHOHMMHO WM  MOJ
IICEBJJIOHUMOM, M HE€ TMOJJIEKUT HCCIEAOBAaHUIO B IIpolLiecce CyaeOHOro
pa3OuparenbCTBa.

[Ipu >xenaHum aBTOpa MPOU3BENECHUS PACKPBITh CBOIO JIMYHOCTH B MPOLIECCE
CyaeOHOro  pa3z0upareinbCcTBa  Takoe  pa30UpaTeslbcTBO  MPU  HAITUYHH
COOTBETCTBYIOILIETO XOAATaICTBA MOXKET OCYLIECTBISATHCSA B 3aKPBITOM CyJeOHOM
3aCe/laHuU.

B cnyyae ecim aBTOp TakOro IPOM3BEIAECHUS HE PACKPOET CBOKO JUYHOCTH
WIM HE 3a8BUT O CBOEM aBTOPCTBE JIO PA3PELICHMs CIOpa IO CYLIECTBY, CYA
IPUHUMAET pelIeHHE 00 yA0BIECTBOPEHUH HCKA B MOJIb3Y U3AATENS.

87. I'paxmanckum kojekcom Poccuiickoit ®enepanuu MpeaycMOTPEHO
Hapsay C JIAYHBIM HEUMYIIECTBEHHBIM IIPAaBOM Ha HEINPUKOCHOBEHHOCTH
npousBeieHus (cTaThs 1266) nmpaBo Ha nepepabOTKy MPOU3BENCHHUSI, SIBISIONLYIOCS
OHUM M3 CIIOCOOOB HCIIOJIb30BaHUS MPOU3BENICHUS, — OJHHUM U3 IMPABOMOYUN B
COCTaBE UCKITIOYHUTEIBHOTO MpaBa (MOAMYyHKT 9 nmyHkTa 2 cratbu 1270).

[IpaBo Ha HENMPUKOCHOBEHHOCTh MpOU3BeAcHMs (ab3al mepBbld MyHKTa |
ctatbu 1266 'K P®) kacaeTcsi TakuxX W3MEHEHHU MPOW3BEICHUS, KOTOPhIE HE
CBA3aHbl C CO3/JaHHEM HOBOTO TMPOU3BEJICHHUS Ha OCHOBE HMEIOIIETroCs.
CoOTBETCTBYIOUIME U3MEHEHUS JOIYCKAIOTCS C COIIacHsl aBTOpa (MM MHOTO JIHIa
B cllydae, MpPeyCMOTPEHHOM ab3aileM BTOphIM myHkTa 1 ctathu 1266 'K PD),
KOTOPOE JOJDKHO OBbITh ONPENEIEHHO BbIpakeHo. [Ipu OTCYTCTBUUM 10Ka3aTEIbCTB
TOTO, YTO coOIJlacue ObUIO OMNpEAEIEHHO BBIPAXEHO, OHO HE CYHUTaeTcs
MOJIyYEHHBIM.

IIynkrom 3 craten 1266 'K P® mpemycMoTpeHa BO3MOXHOCTH aBTOpA
nyOJIMYHO B OAHOCTOPOHHEM MOPSAIKE PACIOPSIAUTHCS CBOMM HCKIIIOUUTEIBHBIM
IpaBOM IyTEM OIPAaHWYEHUS €ro JACHCTBUS B ONPEIEICHHBIX Npenenaax B
MHTEpecax oOllecTBa, JaB corjlacMe Ha BHECEHHEe B OyAylieM HW3MEHEHUH,
COKpAIllEHW M JIOMOJIHEHWA B CBOE MPOU3BEIAECHUE, HAa CHAOXKEHHE €ro mpu
UCIIOJIb30BAaHUU  WJUIIOCTPALIMSIMU U TOSCHEHHUSIMH, €CJIM  3TO  BBI3BAHO
HEOOXOJMMOCThIO  (MCTpaBJICHUE OMIMOOK, YTOYHEHHE WM  JIOMOJHEHUE
(aKTHYEeCKUX CBEICHUN U T.N.), IPU YCIOBHUM, YTO ITUM HE MCKAXKAETCS 3aMbICEN
aBTOpa W HE HapylIaeTcsl LEJOCTHOCTh BOCHPUATUS NpousBeneHus. Takoe
corjacue MOKeT ObITh JaHO aBTOPOM TOJIBKO B CIIy4asiX, €CJId MM CJHEJaHO
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nyOaMYHO (TO €CTh MyTeM COOOIICHUS HEOPEACIIEHHOMY KPYTY JIUI] TOCPEACTBOM
pa3Mmernienus B cetu «MHTepHET» Ha opuIMaTbHOM caiiTe (hefepaabHOro OpraHa
VCIIOJIHUTEJIbHOM BJIACTH, OTBETCTBEHHOIO 3a PpPa3MEIICHHE COOTBETCTBYIOIIHUX
3asBJICHUM) 3adBJICHUE O MPEJOCTABICHUM JIOOBIM JMIAM BO3MOKHOCTHU
0€3BO3ME3THO HCIIOIb30BaTh MPUHAIJICKAIINE €My Ipou3BeneHue JU00 O00BEKT
CMEXHBIX IIPaB Ha OINPENEIICHHBIX ABTOPOM YCIIOBUAX U B TEUEHHE YKA3aHHOI'O UM
cpoka (myHKT 5 ctateu 1233 'K PD), a Takke npenocTaBpieHus aBTOPOM IpaBa Ha
WCIIOJIb30BaHUE TPUHAMIEKANETO €My MPOU3BEICHHS ISl CO3JaHUS HOBOTO
pe3yJibTaTa MHTEJUIEKTYaJbHOM JIESITENIBHOCTH B TMpEAeiax W Ha YCIOBHSIX
OTKPBITOM JHIieH3uH (IIyHKT 2 cratbn 1286 TK PO).

[lepepaboTka  mpousBeAeHHMs ~ TpeAnoiaraeT  CO3/laHue HOBOT'O
(MpOU3BOIHOTO) MPOU3BEACHHS HA OCHOBE YK€ CYIIIECTBYIOIIETO.

[IpaBo Ha mnepepabOTKy IPOM3BEIECHUS SBIIAECTCS OJHUM U3 CIOCOOOB
UCIIOJIb30BAaHUsl pe3yibTaTa WHTEUIEKTYaJbHON AESATENbHOCTH M KaK TaKOBOE
NPUHALJICKUT MPaBooOJIaAATENI0, B TOM YHCIE HE SBISIOMIEMYCS aBTOPOM
NEPBOHAYAJILHOTO  MPOM3BENIECHUSA,  KOTOPBIA  BOpaBe  IepepadaThIBaTh
npou3BeicHUE (B YaCTHOCTH, MOAuduImpoBaTh nporpamMmy st OBM unu 6azy
JAHHBIX) U OCYLIECTBIATH MOCIEAYIOIEEe UCIIOIb30BaHNE HOBOTO (IIPOU3BOIHOIO)
IIPOU3BEJCHUS HE3aBUCUMO OT aBTOPA MEPBOHAYAIBHOTO MPOU3BEICHHUS.

[IpaBo Ha nepepabOTKy NMPOU3BEACHUS MOXKET OBITh IEPEIAHO B YUCIIE UHBIX
IPaBOMOYMI B paMKax Mepefaud HCKIOYUTENIBHOTO IpaBa IO J0roBOpy 00
OTUYKJICHUU UCKIIIOUMTEIHLHOTO MpaBa B MOJHOM oO0beMme (ctatha 1234 'K PO)
Jn00 MPEOCTaBICHO MO JMIIEH3MOHHOMY JoroBopy (ctaths 1235 I'K P®D), a
TaK>K€ MOKET NePENTH MO YCTAHOBJICHHBIM B 3aKOHE OCHOBAaHUSM 0€3 3aKJII0UEHUS
noroBopa ¢ npaBoobnaaarenem (ctates 1241 'K POD).

B otHomenun nporpamMm migs OBM u 0a3 gaHHBIX 1OA NepepadOTKOM
npousBeneHuss (Monudukanuen) MNOHUMAIOTCA JIOOble HMX HW3MEHEHUs, 3a
UCKIIIOYeHHEeM ajaantauuu (mognyHkT 9 mnynkta 2 cratem 1270 T'K PO,
noanyHKT 1 nmynkra 1 crateu 1280 'K POD).

88. B cuny monoxxennii cratbu 1260 'K P® nepeBoaunky, a Tak:ke aBTOPY
WHOTO TPOU3BOJHOIO MPOMU3BENEHUS (0OpaOOTKH, AKpAHU3ALMH, APAHKUPOBKH,
WHCUEHUPOBKU WM JPYroro nogoOHOTO MPOU3BEACHUS) MPUHAAJIEKAT aBTOPCKUE
IpaBa COOTBETCTBEHHO Ha OCYLIECTBJIICHHbIE MEPEBOJ M HUHYIO MepepadoTKy
Ipyroro (OpUrMHaJIbHOTO) mpou3BeneHus. CocTaBUTEN0 COOpPHHKA U aBTOPY
MHOTO COCTAaBHOTI'O MPOU3BEJIEHUS (AHTOJIOTHUH, SHILMKIONEINH, Oa3bl JaHHBIX,
MHTEpHET-CcaiiTa, aTiaca WiId APYroro MmojoO0HOTrO MPOU3BEACHUS) MPHUHAJICKAT
aBTOPCKHE TMpaBa Ha OCYUIECTBJIECHHbIE HMMH MOAOOP WJIM PACHOJIOKEHUE
MaTepHaoB (COCTABUTEIBCTBO).

[lepeBoauuK, cocTaBUTENb MO0 UHOM aBTOP MPOU3BOIHOIO UM COCTABHOIO
MPOU3BEJCHUSI OCYIIECTBIISIET CBOU aBTOPCKUE MpaBa MPHU YCIOBUHU COOIOACHUS
1paB aBTOPOB MPOU3BEACHUM, UCIIOJIB30BAHHBIX JJIs CO3AAHUS MPOU3BOJIHOTO WU
COCTaBHOTO MPOU3BEACHMS (llajee B JaHHOM IYHKT€ — HCIOJIb30BaHHbIE
MIPOU3BEACHUA).

ABTOpCKHE TpaBa I[E€PEBOAYMKA, COCTABUTENsI W HWHOTO  aBTOpa
MIPOU3BOJIHOIO WJIM COCTAaBHOI'O TIPOU3BENICHMS OXPAHSIOTCS Kak IpaBa Ha
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CaMOCTOATENbHBIE OOBEKTHI ABTOPCKUX TIPaB HE3aBHCHMO OT OXpaHbl TIPaB
aBTOPOB UCIIOJIb30BAHHBIX MPOU3BEICHUMN.

Hcxons W3 HM310KEHHOTO HMCKIIOYUTEIBHOE IMPAaBO aBTOpa IMPOU3BOJAHOIO
WIA COCTaBHOTO TPOM3BEICHUS BO3HHUKACT B CUIy (paKkTa CO3/aHUs TaKoro
NPOU3BEACHUS, HO WCIIONb30BAThCA TAaKOE IMPOMU3BEIECHUE MOXKET TOJBKO C
corjacusi aBTOpoB (MHBIX MPaBOO0JIaaTENEH) UCIIOJIb30BAaHHBIX MPOU3BEICHUN HA
nepepaboTKy UX TPOU3BEACHUS WM Ha BKJIIOYEHHUE €ro B COCTaBHOE
MIPOU3BE/ICHUE.

Hcnonp30BaHre NpOU3BOAHOTO UM COCTABHOTO MPOU3BEAECHUS, CO3aHHOTO
C HapylIeHHMEM TIpaB aBTOPOB (MHBIX IIpaBooOIanareneil) HCHOIb30BaHHBIX
MPOU3BEACHUM, SBISIETCS HApyLIEHWEM MpaB mocieaHux. HenpaBomepHoe
WCIIOJIb30BAaHUE TPOU3BOJHOIO WM COCTABHOTO TNPOU3BEICHHS HapyLIAeT
UCKIIFOUUTEIFHOE MPaBO Kak MpaBooOiazaTesss MPOU3BOJAHOTO WIIM COCTaBHOIO
MPOU3BEIECHUS, TaK U IpaBoOOIaiaTeNell UCIOIb30BAaHHBIX TPOU3BEACHUM.

89. Hcnonp3oBaHue TPOW3BEIACHUS HAYKH, JHATEpPaTypbhl M HCKYCCTBa
JH00BIMH CIOCO0AMU, KaK YKa3aHHBIMU, TaK U HE YKa3aHHBIMU B MoAnyHKTax 1-11
nyHkra 2 crareun 1270 'K P®, He3aBucmMO OT TOro, COBEPIIAKOTCS JIU
COOTBETCTBYIOIIIME IEUCTBUS B LIEJAX U3BJICUCHUS MPUOBUIA WU 0€3 TaKOW 1ely,
JIOMYCKAaeTCcsl TOJBKO C COrJacusi aBTopa WJIM MHOro IpaBooOiaaaresns, 3a
HCKJIFOUEHUEM ciy4daes, Koraa ['paxxmanckum koxekcom Poccuiickon denepanuu
JIOTIyCKaeTcsi CBOOOIHOE UCTIOIb30BAHHUE ITPOU3BEICHUS.

Kaxnprii croco0 HCMONB30BaHMS TMPOU3BEICHUSA TPEJICTABISET COOOM
CaMOCTOSITEJIbHOE MPABOMOYME, BXOISLIEE B COCTaB HMCKIIOUHUTEIBHOTO MpaBa,
MpPUHAJICKAIIETO aBTOpy (MHOMY MpaBooOnagatento). [IpaBo ucnosb3oBaHUs
MPOU3BEJCHUSI KaXIbIM W3 YKa3aHHBIX CIOCOOOB MOXET OBITh MPEIMETOM
CaMOCTOATENIBLHOTO JIMLIEH3MOHHOTO JIOroBopa (MOMITYHKT 2 rmyHKTa 6 crateu 1235 'K PO).

HezakoHHOE HCMOJIb30BAHUE MPOU3BEIACHUSI KaXIbIM M3 YINOMSHYTHIX B
nyHkte 2 ctatbl 1270 T'K P®D criocoboB mpeacTaBiseT coboil caMOCTOSTENbHOE
HapyLIEHUE UCKIIFOUUTEIBLHOTO IPaBa.

[Ipu »TOM ClieqyeT yYUThIBaTh, YTO 3aMUCh AK3EMIUISpa MPOU3BEIACHUS Ha
AIIEKTPOHHBI HOCHUTENb C MOCJEIYIOUUM MPEAOCTABICHUEM [OCTYyINa K 3TOMY
MPOU3BEACHUIO JIIOOOMY JIMI[y M3 JIIOOOrO MecTa B Jir00oe BpeMs (Hampumep,
JOCTYTl B UH()OPMAITMOHHO-TEIEKOMMYHUKAIIMOHHBIX CETSAX, B TOM YHUCJE B CETU
«MHTEepHETY») TIpeACTaBIIeT COOON OCYIIECTBICHUE JABYX MPABOMOYHM, BXOISIINX
B COCTaB HWCKJIIOYUTEIBHOrO TIpaBa, — IPAaBOMOYUS HA BOCIPOU3BEICHUE
(moamyHkT 1 mynkra 2 ctateu 1270 'K P®) u npaBoMouMsi Ha JOBEAECHUE 0
BceoOmero ceeaenus (moanyHkT 11 mynkra 2 crtateu 1270 I'K PO).

WzroroBneHue 53K3eMIUIsIpa MPOU3BEACHUS, TOBEIACHHOTO J0 BCEOOIIEro
CBEJICHUS, TPETHUMHU JIMIIAMU, B TOM YHCJIE 3alKUCh DK3EMIUIsIpa MPOU3BEICHUS Ha
HOBBIM DJIEKTPOHHBIM HOCHUTENIb, TaKXKe TMPEJICTABISET COOOM peann3aluio
IPaBOMOYMSI Ha BOCHPOM3BEACHUE U OCYIIECTBISIETCA C COrjacusi aBTopa (MHOTOo
npaBoo0JIaiaTenisi), KpoMe ciiydaeB, Korja ['paxxnaHckuM kojekcoMm Poccuiickoi
denepanuu J0MycKaeTcsi CBOOOJHOE UCTIONb30BAHUE TPOU3BEICHUS.

90. Ilpu paccMoTpeHuH JAell O HapYyLIEHWU HUCKIIOYUTEIBHOrO IMpaBa Ha
MPOU3BEJCHUE, BBIPA3UBIIEMCS B HEMPABOMEPHOM BOCIPOU3BEIECHUU U (UJIIN)
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NOCJIEAYIOLIEM PAaCIPOCTPAHEHUH, UMIIOPTE, IPOKATE AK3EMIUISIPA MPOU3BEACHUS
(moanyHkTel 1, 2,4 u 5 mynkra 2 crateu 1270 'K P®), cyn npu oTcyTcTBUM criopa
00 MHOM HCXOAUT M3 TOro, 4YTO (PAKTHUECKOE COAECp)KAaHUE MAaTEepPHAIbHOTO
HOCUTEJIS, HA KOTOPOM (Hampumep, Ha 00JI0KKE) yKa3aHO, YTO B HEM BBIPaXKEHBI
MPOU3BEJECHUS, COOTBETCTBYET YKA3aHHOMY Ha HEM.

[Ipy Hanuuuu crnopa o CoAepKaHUM MaTEpPUAIbHOIO HOCUTENS (Hampumep,
Ipy BO3pAXEHUM OTBETUMKA, 3aKIIOYAIONIEMCS B TOM, YTO B MaTepUATbHOM
HOCHTEJIE HE BBIPAXKEHBI K3EMILIAPHI TPOU3BEICHUN WM BBIPAKEHBI SK3EMILISPBI
WHBIX TPOU3BEJCHUHN, MpaBa Ha KOTOpPbIE MNPUHAJIEKAT HHBIM JIMLAM) CYI,
yuuThiBasi noJioxkeHust yactu 1 crateu 67 I'TIK P®, yactu 1 crareu 10, wactu 1
cratbu 71 AIIK P®, nomkeH HEMOCpeICTBEHHO MCCIENOBATh J0Ka3aTeIbCTBA, B
TOM 4YHCJE IyTEM OCMOTpa, MPOCMOTpa WM MPOCIYUIUBAHUS COACPIKAHUA
MaTepUaIbHOTO HOCUTEIS.

IIpu cormacum nuu, y4YacTBYIOIIMX B J€Jie, TaKHME€ OCMOTpP, MPOCMOTP,
MPOCITYIIMBAHUE MOTYT HOCUTh BBHIOOPOUYHBIN XapaKTep.

Coneprxaiuecss B HACTOSIIIEM IMYHKTE pPa3bsICHEHUS NMPUMEHSAIOTCS U MpU
PacCMOTPEHUU J€J1 O HAPYUIEHUU CMEXHBIX IIPaB.

I[Ipy HEoOXOIMMOCTM JJIA  OCYIIECTBIEHHA OCMOTpa, MPOCMOTPA,
IPOCIYIIMBAHUS BO3MOXXHO HA3HAYUTh 3KcnepTu3y. Hampumep, npu Hammuuu
HECKOJIbKMX HCIOJHEHUM OJHOrO M TOTO JK€ IPOU3BENEHUS MOXKET ObITh
Ha3HA4Y€Ha PKCIEPTHU3a ISl yCTAHOBJIEHUS UCTOJIb30BAHHOTO UCITOJTHEHUSL.

91. IlpennokeHue K MPOJaXe JK3EMIUIApA MPOU3BEACHHS OXBATHIBACTCS
MIPAaBOMOYMEM Ha PACHPOCTPAHEHUE NPOU3BEICHHS (MOAMYHKT 2 MyHKTa 2
cratbu 1270 'K PD).

Hcnonp3oBanne mepepabOTaHHOTO  Mpou3BelAeHHUs (B TOM  YHUCIe
MOAU(PUIMPOBAHHOW TIporpamMmsl st 9BM) 0e3 cormacusi npaBooOnagaTens Ha
TaKyro nepepaboTKy camo 1o cede 00pa3yeT HapylIeHUE UCKIIOYUTEIBHOIO IIpaBa
Ha MPOMU3BEJCHHE HE3aBUCUMO OT TOTO, SBJISIETCS JIM JIMLO, HCIONb3YIOUIEe
nepepaboTaHHOE MPOU3BEJICHUE, JIMIIOM, OCYIIECTBUBILINUM MEpepadoTKy.

[Ipoxar OBM c ycTraHOBIEHHBIMU HAa HEW TporpaMMamu 1uist OBM sBisieTcs
CIIOCOOOM HCIOJIB30BAaHUSl 3THUX MpOrpaMM U B CUJIy MOJNYHKTa 5 MyHKTa 2
cratbu 1270 I'K P® He momyckaercs mpu OTCYTCTBUM Yy apEHIIONATENIsl MPaB Ha
cAaavy TaKWX MPOTrpaMM B MpokaT. He SBIsSI0TCS MCNOIb30BaHUEM IPOrPaMMBbI s
OBM criyyau, korja mporpaMma He MPU3HAETCS OCHOBHBIM OOBEKTOM IpoKaTa
(HampuMep, MPOKAT aBTOMOOWJIEH, TEXHUYECKH CIIOKHBIX TOBApOB OBITOBOTO
Ha3HAYCHUS U T.I1.).

92. Camo mo cebe XpaHEHHE MATEPHAIBHOTO HOCHUTENSA, B KOTOPOM
BBIPDAKEH OOBEKT aBTOPCKOTO IMpaBa, 0e3 1€ BBEACHHUS €ro B TPaXKIaHCKUN
000pOT HE SBISETCS CAMOCTOSATEIBHBIM CIOCOOOM HCIIOIb30BaHUS TIPOU3BEACHMUS,
B CBS3M C UYEM TakKoe XpaHeHHe He TpeOyeT CHeUHaTbHOTO COrjacus
paBoo0Ia1aTes.

93. B cuny noanynkra 6 nmyHkra 2 cratb 1270 'K P® ucnonb3zoBannem
MPOU3BEJCHUSI CUUTAETCS B YKCIE MPOYETrO €ro MmyOJIMYHOE UCIOJHEHHUE, TO €CTh
NPEACTABICHUE TMPOU3BEJIEHUS B JKUBOM HCIOJIHEHUM WM C TOMOIIBIO
TEXHUYECKUX CPEACTB (pajuo, TEJIEBUACHHUS M WHBIX TEXHUYECKUX CPEACTB), a
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TaKKe MOKa3 ayJuOBU3YaJIbHOTO MPOU3BEICHUS (C COMPOBOXKICHHEM WU 0e€3
COMPOBOK/ICHUS 3BYKOM) B MECTE, OTKPBITOM JJIsi CBOOOHOTO MOCEIICHUS, U B
MecTe, TJIe MPUCYTCTBYET 3HAUMUTEIBHOE YHUCJIO JUIl, HE MPUHAMIEKAIUX K
OOBIYHOMY KPYTY CeMbH (KOTOPBIA OMPEIEISETCS CYIOM C YY€TOM KOHKPETHBIX
00CTOSITEIHCTB PACCMATPUBAEMOTO JeNa), HE3aBUCUMO OT TOTO, BOCIIPHHUMAETCS
MPOU3BEACHUE B MECTE €ro MPEJCTaBICHUS WM TOKa3a MO0 B JPYroM MECTE
OJIHOBPEMEHHO C MPECTaBICHUEM WM MOKA30M MPOU3BEICHHUSL.

[Ipu sTOM, pemiasi BOIPOC O TOM, OTHOCATCS JIM JIUIA K OOBIYHOMY KPYTY
CEMbH, CyJly HEOOXOAMMO YUYHUTHIBATH POJICTBEHHBIE OTHOIIEHUS U JIMYHBIEC CBSI3H,
NepuoJibl  OOIEHUsA, XapakTep B3aMMOOTHOUIEHUNW U JApyTrue€ 3HAYUMBbIE
00CTOSITENIbCTBA.

JIuoM, OCYHIIECTBISIONIMM MYOJIMYHOE HCIOJHEHUE TMPOU3BENICHUS,
ABJISIETCA IOpUJIUYECKOE WM (PU3UYECKOE JIMI0, OPraHu3ylollee IMyOJIMYHOe
WCIIOJTHEHHUE B MECTE, OTKPBITOM JIJI1 CBOOOJHOTO IMOCEUICHUsI, U B MECTE, TJIe
MPUCYTCTBYET 3HAUUTEIIBHOE YUCIIO JIUII, HE MPUHALJICKAMMNX K OOBIYHOMY KPYTY
CEMbH, TO €CTh JIUI0, KOTOpOe OepeT Ha ceOsl MHUIUATUBY U OTBETCTBEHHOCThH 3a
MPOBEJICHUE COOTBETCTBYIOIIETO MEPOTIPUSITHSL.

[Ipu mpencTaBiICcHUM TPOW3BEICHUS B JKUBOM HCIIOJTHCHUH JIUIIOM,
OpPraHU3YyIOIIUM MYyOJIMYHOE WCIOJHEHHUE, SIBISETCS JIMIO, OOecreYuBaroIiee
ydactue ucnoyiHutens (ucrnonHurtenei). [Ipu oTcyTcTBUU T0Ka3aTENbCTB MHOTO
MPEANoJaraeTcs, 4ro TaKUM JIMIIOM SIBJISIETCS JIUIO, BJIAJICIOIIEE MECTOM, TJe
TaKO€ UCIOJHEHUE OCYIIECTBIISIETCS.

Jluo, opra"usyomiee MyOJUYHOE HCIOIHEHHE, JOHKHO 3aKIIIOUUTh
JIOTOBOP O MPETOCTABICHUH €My IIpaBa Ha IMyOJIMYHOE MCIIOJTHEHHE TIPOU3BEACHUS
C TmpaBooOJjajaTresrieM WM OpraHu3alMedl 10 YOPaBJICHWIO TMpaBaMH Ha
KOJIJIEKTUBHON OCHOBE U BBITIJIAYMBATH MOJIAralolieecs BOSHArpaKJICHHUE.

[Ipy myOGAMYHOM HUCHOJHEHUU ayJUOBU3YAJIbHOTO MPOU3BEACHUS ATO KE
JUI0 yIUTAaYMBaeT BO3HArpaXkJeHWe, ToJIararoiieecs aBTOPY MY3bIKAJIbLHOTO
npou3BeeHus (C TEKCTOM WK 0€3 TeKCTa), UCTI0JIb30BAHHOTO B ayIMOBU3YaJIbHOM
npousBeaeHuu (myHKT 3 ctateu 1263 'K POD).

[lyOnu4HOE€ HCMOMHEHWE MPOU3BEACHUS TpeOyeT TMOIyUYeHHs] Corjacus
MpaBo00IaIaTelisi WM OpraHu3allui M0 YNPABICHUIO MTpaBaMHU Ha KOJIJIEKTUBHOM
OCHOBE HE3aBHUCHUMO OT TOTO, OCYIIECTBISIETCS TAKOE MCIOJHEHUE 3a IUIaTy WU
oecruiatHo (myHkT 2 cratbu 1270 'K P®), a Ttakxke OT TOTrO, SBISETCS
MIPEICTABIICHUE TTPOU3BECHUS (VI OpraHu3aIysl MpeCTABICHUS TPOU3BEICHU)
OCHOBHBIM BHJIOM JCSTEIBHOCTH WU K€ TPEJCTaBIsACT COOOW 3BYKOBOE
COMPOBOXKJICHUE WHOW JEATETLHOCTH (HampuMep, B Kade, pecTopaHax, TOPTOBIX
IIEHTpax, Ha TEPPUTOPUU CITIOPTUBHBIX OOBEKTOB U T.I1.).

94. Heo6xoaumo OTIMYATh NYOJUYHOE WCIOJHEHUE TPOU3BEICHUS C
MTOMOII[BI0 TEXHUUECKUX CPEICTB, B YACTHOCTHU C MOMOIIBIO PaJNO, TEJIEBUICHUS, a
TaKK€ HHBIX TEXHMYECKHUX CPEICTB, OT TaKUX CaMOCTOSTEJIBHBIX CIOCOOOB
WCIIOJI30BaHUs MPOU3BENICHHS, KaK COOOIIEHNE ero B A(Up WIM COOOIICHHUE €ro
1o Kaoeto.

ITon coobmienueM B 3¢hup Wik cooOIIeHHEM MO Kabelr, TO €CTh IO
COOOIIEHHEM TMPOU3BEIEHUSI Il BCEOOUIEro CBeACHMs (BKIIOYAsl MOKa3 WM
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UCIIOJIHEHHE) M0 PAJU0 WIM TEJIEBUJICHUIO, CIIEAYyeT MOHUMATh KaK MPSIMYIO
TPAHCISIUIO TPOU3BEAEHUS M3 MECTa €ro IoKa3a WJIM HUCIOJHEHHS, TaKk WU
HEOJTHOKPATHOE COOOIICHHE MPOU3BEACHUA sl BceoOtero ceefeHus. CoodiieHue
pOoM3BeIeHUs B 3QUp WM MO Kabeto MPOU3BOIUTCS TeJe- WU PaliOKOMIIaHUEH
B COOTBETCTBHUU C YCJOBHUSMHU 3aKJIIOUEHHOTO MEXAY HE M NpaBooOsanaTenem
WIM OpraHW3alMeil MO YNPaBJICHUIO IpaBaMU JIMLEH3MOHHOro jaorosopa. I[lpu
3TOM CHOCOOBI HCHOJb30BAaHUS IMPOU3BEICHUS, MPSAMO HE YKa3aHHbIE B
JMUEH3UOHHOM JIOrOBOPE, HE CUUTAIOTCS MPEJOCTABICHHBIMU JIMIEH3HUATY.

N3510K€HHBIE B TAaHHOM ITYHKTE Pa3bsICHEHHsI IPUMEHSIOTCSA U B OTHOLLICHUH
UCIOJIb30BaHus (DOHOTPAMM MPU UX MyOJIUYHOM HMCIIOJIHEHUH, COOOIEHUH B 3dup
WIIH 110 KaOeltto.

95. Ilpm paccMOTpeHMH A€l O HAPYLIIEHUU HCKIIOUUTENIBHOTO IpaBa Ha
IIPOU3BEJCHUE IyTEM HCIIOIb30BaHUSA €ro MnepepadoTKU (MOAMYHKT 9 myHkTa 2
ctatbu 1270 'K P®) nns ynoBiaeTBOpeHUs 3asBJICHHBIX TPEOOBAHUM TOHKHO OBITH
YCTaHOBJIEHO, YTO OJIHO MPOU3BEACHHUE CO3/IaHO HA OCHOBE JIPYroro.

Co3aHue mMOXO0Kero (Hampumep, B CHIy TOrLO 4YTO JABYMSI aBTOPAMH
UCIIOJIb30BaJach OJHA M Ta XK€ HcXogHas wuHGopMalus), HO TBOPYECKHU
CaMOCTOATENLHOTO MPOU3BEICHUS HE SBIISIETCS HAPYIIEHUEM HCKIIOUUTEILHOTO
npaBa aBTOpa 0oJjiee paHHEro Mpou3BeAcHHs. B Takom ciiydae o0a nmpou3BeaeHHs
SBIISIIOTCSA CAMOCTOSITEIbHBIMU O0bEKTaMH aBTOPCKOTO IIpaBa.

JUis yCTaHOBJIEHUS TOTO, SABJIIETCS CO3JaHHOE IIPOU3BEIEHUE NIEpepaboTKOM
paHee CO3JaHHOIO NPOU3BEACHUS WM  PE3yJbTaTOM  CAMOCTOSTEIBHOTO
TBOPYECKOTO TPy/la aBTOPA, MOXKET ObITh HA3HaU€Ha 3KCIEPTU3A.

96. Hcuepnanue UCKITIOYUTENHHOTO MpaBa Ha MPOU3BEIECHUE MIPEICTABISET
coboif oIMH M3 chaydaeB CBOOOJHOIO HCIOJIb30BaHMSI IPOU3BEACHUS —
UCKJIFOUEHHE U3 OOLIETo MpaBujia O TOM, YTO JIOObIE IEUCTBUS IO UCIOJIb30BAHUIO
MPOU3BEJCHUSI MOTYT OCYLIECTBIISITHCS TOJBKO MpaBooOjafaTelieM WIU C €ro
cornacus (myHKTsl 1 1 2 ctateu 1270 'K P®), u npumMeHseTcs Tuuib B Ciyvasx,
IPSIMO YCTaHOBJIEHHBIX cTaTher 1272 'K POD.

Hcuepnanue mnpaBa MNPOUCXOAUT TOJBKO B OTHOLIEHUHM KOHKPETHOIO
OpUTMHAaNa WJIA KOHKPETHBIX JK3EMIUISIPOB IMPOM3BEACHHUS, MPABOMEPHO
BBEJICHHBIX B TpakAaHCKUi 000poT Ha Tepputopun Poccuiickoit denepanumu.
Pacnipoctpanenne koHTpahaKkTHBIX K3EMIUIIPOB Mpou3BeneHui crarseil 1272 TK PO
HE OXBaTbIBae€TCs M B JIIOOOM ciiyyae oOpa3yeT HapylIeHUE HCKIIYUTEIHHOIO
npaBa Ha MPOU3BENECHHWE HE3aBHUCHMO OT TOrO, CO3/[aH A3TOT KOHTpadaKTHHIN
HK3EMIUISIP CAMUM HapyIIUTEIEM WM MPUOOPETEH Y TPEThUX JIHII.

Hcxons u3 B3aMMOCBSA3aHHBIX MoyokeHU cratbu 1272 T'K PO, a Ttakxke
noanyHkra 4 nyHkra 2 cratem 1270 TK P®, cormacHo KoTopomy
CaMOCTOSATENBbHBIM CIIOCOOOM HCHOJB30BAHUS MPOU3BEICHUS SIBISECTCA MMIIOPT
OpUTMHANA WM DHK3EMIUSIPOB TMPOM3BEIECHUA B LENIAX pPacHpOCTpPAHEHMUS,
ycuepliaHue IpaBa HE OXBAaTbIBACT Cily4aud paclpocTpaHeHuss B Poccuiickon
denepallid OpPUTHMHAIOB WIM HK3EMIULSIPOB TPOU3BEACHUI, BBEJACHHBIX B
IpaXIAaHCKU OOOpOT Ha TEPPUTOPUU MHOCTPAHHOTO TOCYyAAapCTBa, HO HE
BBOJIMBILMXCS B TpaXkJIaHCKUH 000poT Ha Tepputopuu Poccuiickoit denepanuu
caMHM IPaBOO0IIAaTENIEM WM C €r0 COIIACHS.
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IIpu 3TOM cyaam HaJIJIEKUT UMETh B BUAY, YTO HU NOJANYHKT 4 IyHKTa 2
cratb 1270 'K P®, nu crates 1272 'K P® He mnpenmsarcTByOT HMIOPTY
OpUTHHAJIA WY K3EMIUISIPOB TPOU3BECHUS HE IS LIeJIel pacIpOCTPAHECHHUS.

Hcuepnanue mpaBa HE OXBAaTbIBAECT CIIy4dau IOBEACHUS MPOU3BEICHHUS 10
BceoOmero ceeaenus (moanyHkT 11 mynkra 2 crateu 1270 I'K PO).

97. Ilpu npumenenuu crathu 1273 'K PD cynam crneayeT yuuThIBaTh, 4TO
BOCIIPOU3BEIEHUE, TO €CTh U3TOTOBJICHUE OJJHOTO SK3EMILISIPA MTPOU3BEACHUS WU
Oonee mubO ero yactu B Jt000i MartepuaibHOU hopme, HE SIBISIETCS HAPYIICHUEM
VCKJIFOYUTEIBHBIX MTPaB Ha MPOU3BEIAEHUE TOJBKO B TOM CJIy4ae, €CJIM B MOMEHT
W3TOTOBJICHUSI TakOro JK3EMIUISIpa CaMO  IPOU3BEIACHUE  HCIOJIb3YETCS
IIPABOMEPHO.

Tak, HapylIeHHMEM HCKIIOUMTEIBHOIO IpaBa Ha IMPOU3BEICHUE SBISETCS
U3rOTOBJIEHHE OJHOTO 3K3EMIUIApA MPOU3BEACHUS WK 00Jiee, OCYIIECTBIEHHOE C
KOHTpa(aKTHOTO 3K3eMIUIApa JUOO TMpU HENPaBOMEPHOM JIOBEJIEHHUU [0
BCEOOIIEro CBeNEeHHs (B TOM YHUCJE MPU HENPAaBOMEPHOM pa3MEIICHHH B CETH
«HTEpHETY).

Jlonmyckaetrcst 0e3 corjacus aBTOpa WIM HWHOTO MpaBooOJagaTens
BOCITPOU3BEJEHUE, OCYUIECTBISIEMOE TOJBKO TPaKIaHWUHOM U TOJIBKO B JIMYHBIX
LEJISIX, 0T KOTOPBIMU 110 cMbIciy cTathu 1273 'K P® nonumaercsa nocnenyroiiee
HEKOMMEpPYECKOE  HCIOJIB30BAHME  COOTBETCTBYIOIIETO  JK3EeMIUIApa  JUIA
YIIOBJIETBOPEHUS] COOCTBEHHBIX MOTPEOHOCTEH WM MOTPEOHOCTEH OOBIYHOTO
Kpyra CEMbH JTOr0 TIpaKAaHMHA (KOTOPBIA OIpenessieTcss CylIOM C Y4EeTOM
KOHKPETHBIX 00CTOSITENIbCTB paCCMAaTPUBAEMOTO JIENa).

[Ipy >TOM 1O HCMONB30BAHUEM MPOU3BENEHUS TNPU HEOOXOAMMOCTH
NIOHUMAETC MCIOJB30BAHUE B EIMHHUYHBIX DK3EMIULIpax (OrpaHUYEHHOM
KOJIMYECTBE), KOJIMYECTBO KOTOPBIX ONPAaBJAHHO MW  HEOOXOAMMO IS
yIOBJIETBOPEHUS HA3BaHHBIX OTPEOHOCTE.

98. [lpm npumenenuun HopM mnyHkTa 1 cratem 1274 TK PO,
ONMpENENSIONMX CilIy4dau, Korjga JOMyCKaeTcsi CBOOOJHOE HCIOJb30BaHHE
npousBeaeHus: 0e3 coryiacus aBTopa WM MHOTO MpaBooOianaTess U 0e3 BhIMIATHI
BO3HArPaXJIE€HUSI, HO C 00sA3aTENbHBIM yYKa3aHHMEM HMEHH aBTOpa, MPOU3BE/ICHUE
KOTOPOT'O UCIOJIb3YETCsI, U UICTOYHUKA 3aMMCTBOBaHUS, HEOOXOIUMO UMEThH B BUILY
clIeAyIolIee:

a) noJyioxkeHusaMH noamyHkra 1 nmyHkra 1 craten 1274 I'K P® nonyckaercs
BO3MOXXKHOCTh ~ IIUTUPOBAHMsI  JIIOOOTO  MPOM3BEACHHUS, B TOM  4HCIE
doTorpauyeckoro, €ciau 3To0 MPOU3BEACHHUE OBLJIO MPAaBOMEPHO OOHAPOJOBAHO U
€clii LIUTUPOBAHUE OCYIIECTBICHO B IIENIIX U B O0OBbEMe, YKa3aHHBIX B JIaHHOU
HOPME;

0) Mo MEepUOJUYECKUM IE€YATHBIM HM3JaHUEM, YKa3aHHBIM B MOIINYHKTE 3
nyHkrta | crateu 1274 T'K P®, B KOTOPOM [OMYyCKaeTcsi BOCHPOU3BEIACHUE
Ha3BaHHBIX B 3TOM MOJAMYHKTE CTaTel M HHBIX NPOU3BEACHUHN, MOHUMAIOTCA
razera, >KypHas, ajibMaHax, OIOJUIETeHb, UHOE W3JlaHUE, MMEIOIIEe MOCTOSHHOE
HAaMMEHOBaHUE (Ha3BaHUE), TEKYIIMI HOMEP U BBIXOJIAIIEE B CBET HE PEKE OJHOTO
paza B rox (abzary uerBepThld cTatbu 2 3akoHa Poccuiickoit ®enepanuu
«O cpencrtBax maccoBoil nHGopmanun»). ITockonbKy BoCHIpOU3BEACHUE CTATEH B
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CEeTeBOM M3JaHMM WM B MHOW YKa3aHHOW B a03ale TpeThbeM CTaTbu 2 3aKoHa
Poccuiickoit ®Denepaniuu  «O cpencTtBax wmaccoBoit uHMopmarun»  dopme
NEPUOANYECKOTO PACIIPOCTPAHEHHUS] MACCOBOM HH(OpPMAIMKM O] MOCTOSHHBIM
HAaUMEHOBAaHHEM (Ha3BaHUEM), HE SBIIAIOLICICS NEPUOAUYECKUM NEYaTHBIM
U3JIaHUEM, OXBAaTbIBAECTCS IPAaBOMOYMEM Ha JIOBEJIEHHE COOTBETCTBYIOIIHMX
NPOU3BEACHUN JO BCEOOIIEr0 CBEACHUS, TAaKOE BOCIPOU3BEACHHE TAKXKE
NoAMazaeT TMojJ  ciay4yad  CBOOOJHOrO  MCIOJIb30BaHHUS  MPOMU3BEICHUIA,
MPeyCMOTPEHHBIN NOANYHKTOM 3 miyHKTa 1 ctatbu 1274 'K PO.

[To oOmeMy mpaBuily, B OTHOILLIEHHWU CTAaTEd MO TEKYIIUM 3KOHOMUYECKHM,
MOJIUTUYECKUM, COLIMATBHBIM U PEIUTHO3HBIM BONPOCAM MPUMEHSAIOTCS HOPMBI O
CBOOOJTHOM HCIIOJIb30BAHUM IPOU3BEJCHUMN, €CIIM HWHOE TMpsSMO HE YKa3aHO
aBTOPOM WJIM HHBIM TpaBooOmanarenem. [lpu sTomM yKa3aHue Ha 3arper
WCIIOJIb30BAHUSI CTaTbU MOXET COJIEPKaTbCsl B TEKCTE CTaThbU, MHBIM 00pa3zom
CONMPOBOXKJIATh TEKCT CTaTbM WJIM yKa3blBaThCsi B  OOIIEM BHUJAE B
COOTBETCTBYIOILIEM MEPUOJMYECKOM [E€YaTHOM M3JaHuM, T[pU [epenaye
IIPOU3BEAEHUN B 3(Up WIH M0 KAOEII0, T0BEICHUU UX JI0 BCEOOIEro CBEICHHUS.

Cnengyer Takke UMETh B BHUAY, YTO BOMNPOC 00 OTHECEHHWHU KOHKPETHOM
CTaThbU K CTaThsIM MO TEKYUIUM 3KOHOMUYECKHUM, MOJUTHYECKUM, COLUATIBHBIM H
PEJNMTMO3HBIM BOIIpOCaM HE TpeOyeT cheluaibHbIX 3HAHWM, a CJIEJI0BATEIBHO,
MOJKET pa3peuaTbCsl Cy10M 0€3 Ha3HAUYEHUS SKCIIEPTU3BIL.

99. B cuny nynkra 4 cratbu 1274 'K PO pomyckaroTcs 6e3 coriacus
aBTOpa WM HHOTO 0O0JiajaTeisl WUCKIIOYUTEIBLHOTO TpaBa Ha OpPUTHMHAJILHOE
IPOU3BEICHNE U 0€3 BBIIIAThl €My BO3HArpaXACHUs CO3JaHHME NMPOU3BEACHUS B
JKAHpPE JIUTEPATYpPHOU, MY3BIKAIBHOW WJIM WHOW Tapoguu JubOo B IKaHpe
KapuKaTypbl HA OCHOBE APYroro (OpUruHajIbHOTO) MPaBOMEPHO OOHAPOAOBAHHOTO
MIPOU3BEJEHUS U UCIIOJIb30BAHUE ITOM MApO MU MO0 KapuKatypsl. B cBs3u ¢ aTUM
aBTOp OPUTMHAJIILHOTO MPOM3BEIEHUS HE BIpaBEe 3ampeuiaTh HCIOJIb30BAaHUE
CBOETr0 IMPOM3BEICHUSA YKAa3aHHbIM CIIOCOOOM Ha OCHOBE IOJIOKEHUH YacTH
yerBepron ['K P®. B cnywae ecnu mapoauss wiM KapukaTypa MOpodYar YecTb,
JIOCTOMHCTBO WJIU AEJIOBYIO PEMYTALMIO aBTOPa OPUTMHAIBHOTO MPOU3BEICHHUS, OH
BIIPABE€ HCIIOJIb30BAaTh MHBIE CIOCOOBI 3alUTHI (HANPUMEpP, YCTAaHOBJICHHbBIE
cratbeil 152 'K POD).

100. IIpu npumenenuu ctatbu 1276 'K PD cymam crienyeTr y4yuThIBaTh,
4yTOo ceTh «VHTepHEeT» U apyrue MHPOPMAIMOHHO-TEIEKOMMYHHUKAIIMOHHBIE CETH
HE OTHOCSITCS K MECTaM, OTKPBITBIM JIJIsl CBOOOIHOTO MOCEIICHHUS.

101. TIpaBo coBepiieHUSI B OTHOIICHHWH TporpamMmbl st OBM unm 6a3bl
JAHHBIX JIeUCTBUN, TpeaycMoTpeHHbIXx cTtatheid 1280 'K PO, npunamnexur
TOJBKO JIMILYy, MMPABOMEPHO BIAJCIONIEMY SK3EMIUISIPOM TaKOW MPOrpamMbl st
OBM wmm 6a3pl JaHHBIX (MOJIB30BaTeNi0). Takoe TMpaBO y TMOJIb30BaTENs
BO3HMKAET B CUITY 3aKOHA.

[Ipu »TOoM nuI0, 3amucaBiiee nporpammy s OBM unu 6a3y AaHHBIX B
namatb OBM (noanyHnkr 1 nynkra 1 crateu 1280 'K P®), korga oHo mpaBoMepHO
BJIAJIEJIO SK3EMIUIIPOM TAKOW MpOrpaMMbl WM 0a3bl JaHHBIX, AOJKHO YIAIHUTh
COOTBETCTBYIOILYIO MPOrpamMMmy WM 0a3zy JNaHHBIX HU3 MaMITH MpUHAIJIEKAIIEH
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emy OBM B ciyyae npofaxku WJIM UHOTO OTUYKIAEHUS DK3EMIULSIpA MPOrpamMMbl
ni 0a3bl JaHHBIX.

Konust mporpammel 11t O9BM unu xonust 6a3bl JaHHBIX, MIPEAHA3HAUCHHAS
JUISL QpXUBHBIX LIEJIeH WM 711 3aMEHbI PaBOMEPHO MPUOOPETEHHOTO 3K3EMILISIpa
B CJIy4asix, KOI/1a TaKOW SK3EMIUISP YTEPSH, YHUUTOKEH WM CTaJl HEPUTOJIEH IS
UCIIONIb30BaHUs, JTOJDKHA OBITh YHHUYTOXKEHA, €CIIM BIAJICHUE IK3EMIUIIPOM 3TOM
nporpaMmbl WM 0a3bl JaHHBIX TEPECTano OBbITh MPABOMEPHBIM (MOAIMYHKT 2
nyHkTa 1 crateu 1280 'K PD).

102. B cuny a63ama BTOporo myHkta 1 crarbm 1284, abG3ama BTOpOro
nyHkta 1 craten 1319 'K P® Ha UCKIIOUMTENIBHOE MPaBO, MPUHAMJICKAIIEE HE
caMoMy aBTOpY (MCHOJIHUTENIO), a IPYyromMy JIMIly, U Ha MPaBO MCIOJIb30BAHUS
npousBe/eHUsl (MCIOJIHEHMsI), TPUHAJUIeKAIEe JUIEH3UATy, MOXET ObITh
oOpallleHO B3bICKAHHUE.

[Ipu paccMoTpeHuU CHOPOB O MPaBOMEPHOCTU OOpalIEHUs] B3bICKAHUS Ha
IpaBO  MCHOJB30BaHUS  Npou3BeAeHUS  (UCHOJIHEHHUS),  MpUHAAJIEkKAIIEee
JULEH3UATY, HAAJEKUT YUYUTHIBaTh, YTO MPU TAKOM OOpAIlEHUH B3bICKAHUS
corjacus JMIeH3uapa He Tpedyercs.

ABTOp mnpou3BeneHUd (UCHOJHUTENb) HUMEET JUIIb IMPEUMYIIECTBEHHOE
npaBoO MNPUOOPETEHUs MNPUHAJIEKAIIETO JHIEH3UaTy I[paBa MCIOJIb30BaHUS
IpOM3BEIeHUS (MCIIONIHEHNUS) B ClIlydae €ro NpoAaku ¢ MyOJIMYHBIX TOPTOB B LEJIAX
oOparieHus B3bickanus (MyHKT 2 ctaTh 1284, myHkT 2 crathu 1319 T'K POD).

103. Cormacuo nynkry 2 crateu 1235 'K P® npenocraBieHue mpasa
WCIIOJIBb30BaHUsl PE3yJbTaTa HWHTEIJIEKTYaJbHOW JEATEIbHOCTH WJIM CPEACTBA
VHIUBUYAIN3alUU 10 JTULUEH3MOHHOMY JOTOBOPY IMOMJIEKUT TOCYIAapPCTBEHHOM
pErucTpanuu B CIy4asX U B MOPSJKE, KOTOPBIE MpeaycMoTpeHsbl cratbeit 1232 T'K PO.
K TakuM ciiydasiMm OTHOCUTCS B TOM YHCJIE€ MPEJOCTABICHHUE MPaBa UCIOJIb30BaHUS
MOJIEKAIIEr0 TOCYIAPCTBEHHOM PErucTpanuu pe3ysibTaTa WHTEUIEKTYalbHON
NEeATEIbHOCTH WJIM CPEACTBAa MHAMBUAYyanu3zauuu. [Ipum 3ToM B cuily myHKTa 7
cratbu 1232 'K P® 370 mpaBuiio NPUMEHSETCA M K 3apETUCTPUPOBAHHOMY I10
KENaHUI0 MpaBooOiajaresiss pe3ynbTaTy HWHTEUIEKTYallbHOM A TENbHOCTU
(B yacTHOCTH, K mporpammam aisi OBM u 0a3am naHHbIX), ecnu ['pakaaHCcKum
kozekcoM Poccuiickoit @eaepannn He YCTAaHOBJIEHO MHOE.

B otHomenun mnporpamm mis OBM u 06a3 maHHBIX TOCYAapCTBEHHOM
perucTpalyd  HOMJIEKHUT TOJBKO IEPEeX0]l HCKIIOUYMTEIBHOIO IpaBa Ha
3aperucTpupoBaHHbIC MporpamMmy it DBM unu 6a3y MaHHBIX K APYTOMY JIUITY TIO
oToBOpY uiu 0e3 goroopa (myHKT 5 crateu 1262 'K PD). B apyrux ciyqasx, B
TOM YHCJIE TIPU 3aKIIOYEHUHN JULEH3MOHHOTO JI0r0BOpa O MPEJOCTABICHUH IPaBa
WCIIOJIB30BaHUsl mporpaMmbl juisi OBM unm 06a3bl JaHHBIX, TOCyAapCTBEHHAs
perucTpanus He OCYyIECTBISETCA.

[IpenycmoTrpennsiil myHkToM S5 cratbu 1286 I'K P® moroBop 3akirouaeTcs
MeXxIy o0nanareneM UCKIIOYUTENBHOIO MpaBa Ha nporpammy st OBM unm 6a3y
JAHHBIX W TOJIb30BaTElIEeM, TO €CTh JIMIIOM, [PAaBOMEPHO BIIAJCIOIIUM
HK3EMIUISIPOM TaKOW MporpamMMbl WA 0a3bl UM HAYMHAIOUIMM T0JIb30BaHUE
COOTBETCTBYIOILIEH MporpaMmoi wiu 0a3oil. Jlumo, npuoOperiiee 3K3eMILISp
nporpammsl 1711 DBM uinu 6a3bl JaHHBIX HE ISl CAMOCTOSATEIBLHOTO MOJIb30BAHUS,
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a JUIsl Mepenpojaxu €ro TPETheMy JIUIlY, HE SBJISIETCA CyOBEKTOM OTHOIIEHUH,
ONPEIECIICHHBIX Ha3BAHHOW HOPMOM.

Takoll  JUUEH3WOHHBIM  JOTOBOP  MOPEANOJAraeT  MPEIOCTABICHUE
MOJIb30BATENI0 Mporpammbl s DBM wunu 6a3pl JaHHBIX MpaBa UCHOIB30BAHUS
nporpamMmbl it OBM unm 6a3bl IaHHBIX B MPETYCMOTPEHHBIX JOTOBOPOM
npenenax, B JOMOJHEHUE K MpPaBy HA COBEPLUIECHUE JAEHCTBUM, MPEAYCMOTPEHHBIX
cratbelt 1280 I'K P®, npunagyexaiiemMy nojib30BaTeo0 B CUITY 3aKOHA.

JloroBop JeHCTBYeT A0 MPOAAKUA HIM WHOTO OTUYKACHHS 3K3EMIUIIpa
nporpaMmbl WM 0asbl, €CliM JIOTOBOPOM He mpeaycMoTrpeHo uHoe. [IpaBuna
nyHkTa 4 cratbu 1235 'K P® B 1aHHOM cllyyae HE TPUMEHSIIOTCA.

104. Cyn ycraHaBiIMBaeT, SBISETCS JM KOHKPETHOE MPOU3BEICHUE
CIIy’KE€OHBIM, HMCXOJs M3 TIOJIO)KCHHM 3aKOHOJATENbCTBA, JCMCTBOBABIIEIO Ha
MOMEHT CO3/IaHMsI TAKOTO POU3BEACHUS.

Tak, crarbeil 14 3akoHa 00 aBTOpPCKOM IpaBe, JeHCTBOBABINEH 10 1 ssHBaps
2008 rona, K ciIyKeOHbIM MTPOU3BEACHUSM OTHECEHBI MPOU3BEICHUSI, CO3JaHHBIC B
MOPSAKE BBIMOJHEHUSI CIIYKEOHBIX OOS3aHHOCTEM WM CIY:KEOHOro 3aJaHust
paboronarensa. Cratea 1295 'K P®, nelictByromas ¢ 1 auBaps 2008 roxa, mon
CITy’K€OHBIM TIPOU3BEJICHHEM IMOHUMAET MPOU3BEACHUE HAYKH, JIUTEPATYyphl WIH
HUCKYCCTBa, CO3JaHHOE B TMpeJeiaX YCTAaHOBJICHHBIX Ji1 paOOTHUKA (aBTOpa)
TPYJOBBIX 00sI3aHHOCTEH.

st ompeneneHuss TOro, SIBISETCS JIM CO3/JaHHOE PAaOOTHUKOM IOCIE
31 nexabps 2007 roma mo KOHKPETHOMY 3a/laHUI0 paOOTOJATENs MPOU3BEICHHE
CIIy’K€OHBIM, HEOOXOIUMO MCCIIEA0BATH BOIPOC O TOM, BXOAMIIO JIU TO 33J]laHUE B
npeenbl TPYAOBBIX 00s3aHHOCTEH padoTHHKA. Ecim Takoe 3amanne paborogaTess
B €r0 TPYJOBbIE€ 00S13aHHOCTU HE BXOJWJIO, TO CO3JaHHOE MPOU3BEACHUE HE MOXKET
paccMaTpuBaTbCid KakK CIOy>KeOHOE — HCKJIIOYUTENbHOE TMpPaBO HA HEro
NPUHAIIIEKUT paOOTHUKY, €r0 MCIOJb30BaHUE pabOTOJATENEM BO3MOXKHO JIUIIb
Ha OCHOBAHUM OTJIEJIBHOTO COTJIAIICHHsS] ¢ pAOOTHUKOM U MPHU YCIOBUU BBIILIATHI
€My BO3HArpaKJaeHusl.

Cam no cebe (akT UCMOIB30BaHUSI aBTOPOM JIS CO3/IaHUSI TIPOU3BEIICHUS
MaTepuanoB pabOTOAATENsT HE MOXKET CIY>KUTh OCHOBAaHHMEM JJI1 BBIBOAA O TOM,
YTO CO3/IaHHOE aBTOPOM IPOU3BEACHUE SABISETCS CIYKEOHBIM.

[Ipu Hamu4uM criopa MeXay aBTOPOM U pabOTOJATEIEM O TOM, SIBIISIETCS JIU
KOHKPETHOE CO3/JaHHOE aBTOPOM MPOU3BEICHHUE CITYKEOHBIM, CIIEYET YUYUTHIBATH,
YTO COJEpKaHWe TPYAOBBIX O00s3aHHOCTEH paboTHMKa U (aKT co3maHus
MIPOU3BEJICHUS HAYKH, JTUTEPATYPHI UM UCKYCCTBA B MIpeeIaxX dTUX 00sS3aHHOCTEN
JTIOKa3bIBAIOTCS paboTOIaTEIIEM.

105. Ilynkr 2 crareu 1295 TK P® mnpemycmarpuBaer, dYTO OT
paboronaresns, KOTOPOMY MPUHAIICKUT HUCKIIOUUTENIbHOE MPaBO Ha CIIyxeOHOe
MPOU3BEJEHUE, ITO UCKIIOYUTENIBHOE MPABO BO3BpAILlaeTCA K pabOTHUKY (aBTOPY),
€CJIM B T€UEHHUE TPEX JIET CO AHS, KOTJIa TAKOe MPOU3BEAEHUE ObLIO MPEA0CTABICHO
pabOTHUKOM B  paclopspkeHUe  paboTojaresis, MOCJICIHUM HE  HAdyHET
UCII0JIb30BAaHUE MPOU3BENICHUS (HapUMep, BOCIIPOU3BEIEHHUE, PACIIPOCTPAHEHHE,
nyONUMYHBIA MOKa3, cooOlleHrne B 3pUp WIM MO KaOeNto, OCYUIECTBISEMbIE KaK
caMuM paboTojaTesieM, TaK U Ha OCHOBaHWM JHUIIEH3UOHHOTO JOTOBOpPA TPETbUM
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JULOM), HE NEPENACT HUCKIIOYHUTEIBHOE MPABO HA MPOU3BEACHUE APYTOMY JIUILY
(Ha OCHOBaHWHW JOTOBOpa OO0 OTUYYKICHWHM HWCKIIOUHTEIHLHOTO TIpaBa) WU HE
COOOIIUT aBTOPY O COXpaHEHHM MPOW3BEACHHUS B TailHe (Hampumep, B ciydae
CO3JaHUsl HAYYHOU pa3pabOTKH, COJIepKaHUE KOTOPOM MPEIoaraeT €€ OXpaHy B
KAaueCTBE CEKpeTa MPOU3BOJICTBA).

Ecnu B ycTaHOBIIGHHBINM TPEXJIETHUHM CPOK pabOTOAATENH COBEPIIUT OJHO U3
Ha3BaHHBIX JCHCTBUM, pabOTHUK (aBTOp) HUMEET TMPaBO Ha TMOJy4YCHHE
BO3HATPAXKJCHUS, pa3Mepbl, YCIOBUS U TOPSJIOK  BBIIJIATEI  KOTOPOTO
OTIPEIEIISIIOTCA JOTOBOPOM MEXKIY paboTojaTesieM M pabOTHHKOM, a B cllydae
CIiopa — CyJIoM ¢ MIPUMEHEHUEM T10 aHAJIOTHH TTOJI0KEeHMM TyHKTa 4 crateu 445 'K PO
(myHkT 1 ctateu 6 'K PO).

[Ipu 5TOM yCIOBHS, OTHOCSIIHMECS K TAKOMY BO3HArPa)KJICHUIO, MOTYT OBIThH
IpPEeayCMOTPEHbl B J0roBope (TPyAOBOM WM  TPaXAaHCKO-IIPABOBOM),
3aKJII0YaeMOM  MEXAYy paboTHHKOM U paboronareneM. Bo Bcex ciywasx
BO3HArPaXX/ICHUE BBIIUIAUYMBAETCS pPaOOTOAATENIEM, J1aK€ €ClId HUCIOJIb30BAaHUE
MPOU3BEJEHUSI OCYUIECTBISETCA TPETHbUM JIMLIOM MO JUIEH3UOHHOMY JOTrOBOPY
WIM UCKIIOYMTEIBbHOE TPaBO Ha MPOU3BEICHUE TMEpPenuio K HOBOMY
MpaBo00JIaIaTEeIIo.

B cunmy ab3ama uverBeproro myHkrta 2 crtateu 1295 'K P® npaBo Ha
BO3HArpa)</JIeHUeE 3a CIy:KeOHOE MMPOU3BEACHUE HEOTUYKIAEMO U HE MEPEXOAUT I10
HACIIEJICTBY, OJHAaKO IIpaBa aBTOpa IO JIOTOBOPY, 3aKIIOYEHHOMY UM C
paboTtoaaTesieM, U HE TIOJIyYeHHbIE aBTOPOM JIOXOJIbI MIEPEXOIAT K HACTICTHUKAM.

106. Ecnmu wuckiIo4uTeIbHOE TIpaBO Ha CIy)KeOHOE MPOHU3BEIACHUE
MPUHAICKUT aBTOPY (PaOOTHHMKY) M3HAYAIBHO MO JIOTOBOPY € paboTojaresem
WM Ha OCHOBaHHWM a03ara BToporo myHkta 2 cratbu 1295 'K PO, pabotonarens
UMEET IMpPaBO HCIOJb30BAaTh TAaKOE TMPOU3BENCHHE Ha YCIOBUAX MPOCTON
(HEUCKIIIOYUTENbHOM) JUIEH3UH C BBIIUIATON aBTOPY BO3ZHATPAXKICHHS, a TaKKe
nepeiaTb yKa3aHHOE MpaBo TpeTbeMmy Juily. llpenensl ucnonb3oBaHUs
CIIy)K€OHOTO0  NMPOM3BENCHUS, pa3Mep, YCIOBUA U  MOPSAOK  BBIILIIATHI
BO3ZHArPaXICHUS ONPENEISIOTCS JOTOBOPOM MEXAy paboTonaTreneM U aBTOpoM, a
B cllydae cropa — cyZoM. ABTOp MpPU 3TOM TAKXKE BIPABE MO CBOEMY YCMOTPEHHIO
UCIIOJIb30BaTh CIIYKEOHOE MPOM3BEICHUE WM MepeaaTh NpHUHAAJIEKAIIee €My
UCKJIIOYUTENIbHOE IMpaBo, palboTojaTesls NpU OSTOM COXpaHseT 3a coOoi
HEHUCKJIIOYUTENbHYIO JINIICH3UIO HA MTPEKHUX YCIOBUSIX.

107. B Tex caywasx, Korja TPOM3BEICHUE CO3/AaeTCS IO 3aKasy,
OTHOUIEHUS CTOPOH JOroBOpa, B KOTOPOM CTOPOHOM SBIISIETCA — aBTOp,
perynupytorcst cratbeil 1288 'K P® (moroBop aBTOpckoro 3akasa). [lomoxxeHust
ctatbu 1296 'K PO npumeHAOTCS TOJBKO K Cily4yasM, KOrja MOAPSIYUKOM
(MCIOJTHUTENEM) JOTOBOpPA 3aKa3a Ha CO3JaHUE MPOU3BENCHMS BBICTYHAET JIUIO,
KOTOpPOE CaMo HE SIBJISIETCS] aBTOPOM 3aKa3aHHOT'O MTPOU3BEICHUSI.

108. B cootBercTBUM ¢ MOANYHKTOM 2 myHKTa 2 ctarbu 1299 'K PO B
OTHOUIEHUM MPOU3BEICHUA HE JOMYCKAIOTCS H3rOTOBJIEHHUE, PacHpOCTpaHEHHE,
cladya B NIpOKAT, MPeJOoCTaBlIEHWE BO BPEMEHHOE OE€3BO3ME3THOE MOJIb30BAHUE,
UMIIOPT, peKyiaMa JIr000i TEXHOJIOTUH, TI000T0 TEXHUYECKOTO YCTPOUCTBA UM UX
KOMITOHEHTOB, HUCIOJIb30BAHUE TAKMX TEXHMUYECKHX CPEJICTB B LIENAX MOJYy4YEHUs
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npuObUTM MO0 OKa3aHWE COOTBETCTBYIOIIMX YCIIYT, €CIIM B pe3yjibTaTe TaKUX
JNEUCTBUN CTAHOBUTCS HEBO3MOXKHBIM HCIOJIB30BAHNE TEXHUYECKUX CPEICTB
3alIUTHl ABTOPCKUX MPaB JIMOO 3TH TEXHUUYECKUE CPEJICTBA HE CMOTYT 00ECIICUUTh
HA/JISKAIIYIO 3aIIUTY 3TUX IPaB (TO €CTh YKAa3aHHbBIEC TEXHOJIOTHH HUCHOIb3YIOTCS
It 00X0/1a TEXHUYECKUX CPEJICTB 3aIUTHI).

[Ton Takoi 3ampeT MOANaAar0T TEXHOJIOTUH, TEXHUYECKUE yCTPOMCTBA WU
WX KOMIIOHEHTBI, KOTOpPbIE pPEKIaMHPOBAINCH, MpEeAJIaraiiuch K MpOAaXKe WU
MPOJIaBATIMCh UMEHHO B KaU4€CTBE CPEACTB 00X0/1a TEXHUYECKUX CPECTB 3aIUTHI.

B To >xe Bpemsi naHHBIN 3alpeT HEe OXBATHIBAET CIy4au, KOrJa TEXHOJOTHH,
TEXHUYECKUE YCTPOMCTBA MM UX KOMIIOHEHTHl HM3HAYAIBHO pa3pabaThIBAIUCH,
U3TOTOBIISIMCH U PACIIPOCTPAHSIIIUCH B IIEJIAX, HE CBSI3aHHBIX C OCYIIECTBICHHEM
win obecrieueHreM 00X0Jla TEXHUYECKUX CPEJCTB 3alUThl (IIPU STOM CyAy
HEOOXOJMMO YCTaHOBUTH, BO3MOXKHO JIM MX KOMMEpPYECKOE HCIOJIb30BaHUE B
KaKUX-JTMOO MHBIX MEJISX, OTIUIHBIX OT 00X0/1a TEXHUISCKUX CPEJICTB 3AIUTHI).

109. Ilpu paccMOTpeHHH CYAOM Jiejia O 3aIIUTe aBTOPCKUX MPaB HAJICKUT
UCXOAWTh W3 TOTO, 4YTO, MOKAa HE JO0KAa3aHO HWHOE, aBTOPOM MPOU3BEICHUS
CUMTAETCS JIMI0, YKa3aHHOE B KAUECTBE TAKOBOTO HA OPUTHHAJE WJIHM SK3EMILIAPE
pou3BeaeHusl 00 MHBIM 00pa3oM B COOTBETCTBUM C IyHKTOM | cratbu 1300
'K PO (cratesa 1257 'K P®), B Peectpe nporpamm miis 9BM wiu B Peectpe 6a3
naHHBIX (MyHKT 6 ctatbu 1262 'K PO).

110. Heo6xoaumoOCTh HCCIEIOBAaHUSI HWHBIX  JIOKA3aTE€IbCTB  MOXKET
BO3HMKHYTh B Cllyyae, €ClId aBTOPCTBO JIMIIA HA MPOU3BEICHUE OCHapUBACTCS
MyTEeM MPEJCTABICHUSI COOTBETCTBYIOIIMX JOKA3aTEILCTB.

[Ipy o5TOM OTCYTCTBYET MCYEPIBIBAIONINI TEpPEYeHb JOKA3aTeNIbCTB
aBTopcTBa. Hampumep, 06 aBTOpCTBE KOHKPETHOTO JIUIa Ha (POTOrpaPuio MOKET
CBUACTEIHCTBOBATh B  YHCJIE€ TMPOYEr0  MPEACTABICHHUE OTUM  JIHIIOM
HeoOpaboTaHHOH (oTorpaduu.

[IpaBoobnagarenem, MOTYYHBIINM HCKIIOYUTEILHOE MPAaBO Ha OCHOBAaHUU
JIOTOBOpa 00 OTYYXACHHH HCKIIOYUTEIBHOTO NpaBa, CYMTACTCS JIMIIO, YKa3aHHOE
B TIPEJCTABICHHOM B cya goroBope. [Ipu 3Tom u B ciydae, eciu 3TOT JOTOBOP
3aKJIIOUEH HE HEMOCPEJCTBEHHO C aBTOPOM, a C WHBIM JIUIIOM, B CBOIO OYepeab
TIOJIYYHMBIITMM TIPABO Ha OCHOBAHUH JOTOBOpPA 00 OTUYKIACHUU HCKITFOYHTEIHHOTO
mpaBa, WHBIE JIOKA3aTEIbCTBA B IOJTBEP)KICHHE MpaBa HA HCK, MO OOIIeMy
npaBuily, He TpeOyrorcs. HeoOxomumocTh wucciaenoBanus 00CTOSTEILCTB
BO3HMKHOBEHHUS  aBTOPCKOTO TpaBa M  Tepexoja d3TOro  mpaBa K
MIPaBOMPEIIIECTBEHHUKY UCTIIA OTCYTCTBYET, €CJIU MPABO MCTIIA HE OCMapUBaCTCs
MIPY MPEJCTABICHUU OTBETUNKOM COOTBETCTBYIOIINX TOKA3aTEIIbCTB.

IIpaBa, cMexKHBIE C ABTOPCKHUMH

111. My3bIKanbHOE MPOU3BEIECHUE C TEKCTOM MM 0e3 TekcTa (0OBEeKT
aBTOPCKOTO TpaBa), €ro HCIOJHEHHWE apTUCTOM-HCIIONHUTETeM M (OHOrpaMMa
UCTIOJTHEHUS NPECTABISAIOT coboit CaMOCTOSITEITbHBIC pe3yIbTaThl
WHTEIJICKTYyallbHOW JIESITEIbHOCTH, MCKIIOYUTENbHBIE TpaBa Ha KOTOPHIE MOTYT
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NPUHALIEKATh Pa3HbIM JHIAM. PacnopsbkeHHe OCyIIECTBIISAETCS B OTHOLIEHUU
Ka)KJIOT0 IPaBa OTAEIBHO.

Hapymienne npaB Ha KaXAblii TAKOM PE3yJbTAT HOCHUT CAMOCTOSATEIbHBIN
XapaKkTep.

B cuny nynkra 3 cratem 1317 I'K P® wuckimountensHoe npaBo Ha
VCITOJIHEHHE HE PACIPOCTPAHSETCS] HA BOCIPOU3BEAEHUE, COOOLIEHNE B 3PUpP WU
1o Kabeo ¥ MyOIMYHOe UCTIOJIHEHUE 3aliCH UCTIOJTHEHUS B CITy4asx, KOT1a Takast
3anmuch ObLIa MPOM3BEJIEHA C COIJIAaCUsl WCIIOIHUTENS, a €€ BOCIPOU3BEICHUE,
cooOmeHne B Hhup WM 1o Kabemo JuO0 MyOJUYHOE HCIOJIHCHHE
OCYHIIECTBJISIETCS. B TEX K€ ILENIX, I KOTOPhIX OBLJIO TOJYYEHO COrjacue
VCTIOJTHUTEIS TIPU 3aUCU UCTIOTHEHUS.

112. Tlpum 3akiOYEHUH C MCIHOJHUTEJIEM JIOTOBOpa O CO3JaHUU
ayJIMOBU3YaJIbHOTO TIPOU3BEACHUS COIJIACHE HCIIOIHUTENS Ha HCHOJIb30BaHHUE
UCIIOJIHEHHUSI B COCTaB€ ayJIMOBU3YaJbHOIO MPOU3BEACHUS MPEIIOJIaraeTcs.
Cornacve UCHOJHUTENS HA OTIEIbHOE HCIIOJIb30BAHUE 3BYKA WM M300pakKeHHs,
3a()MKCHUPOBAaHHBIX B AyJUOBU3YaJIbHOM MPOU3BEACHUM, JIOJDKHO OBITH MPSIMO
BbIpakeHO B foroBope (myHKT 4 cratbu 1317 T'K POD).

IIpn 3ToM HOpMa nyHkTa 4 crateu 1317 'K P® oTtHOCHTCS HE K npaBuUiiaM,
YCTAaHOBJICHHBIM 3aKOHOM Mg goroBopa (cratbs 422 'K P®), a k nopsaky
3aKOHHOTO MCHOJIb30BaHUS 3ByKa WU M300pakeHus. ClieqoBaTeiabHO, OTIEIBHOE
UCIIOJIb30BaHUE 3ByKa WU H300paK€HUS TMpU OTCYTCTBUM YKa3aHHUs Ha
IPENOCTAaBICHUE Takoro IipaBa B  JOINOBOPE  SBISIETCA  HAapyLICHUEM
VCKJIFOUYNTEIBHOTO IPaBa HMCIOJIb30BAaHUS HCIIOJHEHUS W B TOM Cly4ae, €CJH
COOTBETCTBYIOIMH TOTOBOp ObLI 3aKJIIOYEH JO MOMEHTa, KOrjaa 3TO TpeOOoBaHUE
ObUIO YCTaHOBJIEHO 3aKOHOJATeJeM CHadaja B 3aKOoHE 00 aBTOPCKOM IIpaBe, a
notoM B [ paxknanckom konekce Poccuiickoit @eaepanni.

113. B03MOXHOCTh OpraHuzanuu 3GUPHOTO WM KAOETHbHOTO BEIIaHUs
CaMOCTOSITEJILHO OIpEesaTh COJEepKAHUE paavo- U Tenenepenay (cratbs 1329
['K P®) mnoapazymeBaeT CcaMOCTOSITEILHOCTh TaKOW OpraHu3aiuud B BBIOOpE
npeajiaraéMbpIX €10 IporpamMm, HO HE MpeAnojaraer mnpaBa 3TOW OpraHu3aluuu
CBOOOJTHO MCIIOJIB30BaTh MPOU3BEIEHHUS JHOOBIM CIOCOOOM (B TOM 4HCIE MyTEM
nepepadOTKU, MUCHOJIb30BAHMS B COCTaBE CI0XXHOIO0 00BbEKTa) U B JI0O0OH popme
0e3 coriacus mpaBooOaiaTess.

CooOmienne mpousBenieHusT B 3¢up, mnepepaboTka U  HCIOIb30BAHUE
IPOU3BENIEHUSI B COCTaBE CJOXHOTO OOBEKTa SBISIOTCA CaMOCTOSATEIbHBIMU
crocobamu wcnoib3oBanus mnpousBeneHus (ctates 1270 TK P®) u tpebdyror
MOJTyYEHUS] COOTBETCTBYIOILIETO pa3pelieHus y mpaBoodaaaaress.

114. Tlpm npumenenun noxnyHkra 6 myHkra 2 craten 1330 I'K PO,
MpeayCMaTpUBAIOIIET0, 4YTO  MCIOJb30BAaHUEM  COOOILECHHUS  pajvo- WU
Tejenepenayn (BEllaHWs) CUMTAETCA MyOJIMYHOE HCIOJHEHUE, TO €CTh JII0oe
COOOIIEHHE paauo- WM TeJenepesayd C TOMOUIbI0 TEXHUYECKHUX CpPEJICTB B
MeCTax C MJIATHBIM BXOJOM HE3aBHCHUMO OT TOTO, BOCOPHUHHMAETCS OHO B MECTE
COOOIICHHS] WM B JPYTOM MECTE OJHOBPEMEHHO C COOOIIEHUEM, CylaM CIEIYET
YUUTBIBATh: COOOILEHHWE paJAMO- WM Tellelepeayd B MecTaX ¢ OeCIUIaTHbIM
BXOJIOM, TO €CTb CBOOOJHBIX JMJii TIOCEIIEeHHs, HE BXOAUT B COCTaB
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WCKITIOUMTETLHOTO TIpaBa OpraHu3aIi 3(QUpHOTO WiM KaOeIbHOTO BEIIaHUS |
MO>KET OCYIIECTBIIATHCS 0€3 COrIACHs TAKOM OpraHU3aluu.

115. TIlpaBo usrotoButens 0a3bl naHHBIX (maparpad 5 riassl 71 'K PO)
OXPAaHSAETCS TOJHKO B OTHOIIEHUH 0a3bl TaHHBIX, CO3IaHHOW UM OOHAPOIOBAHHOM
nocie 31 nexadbps 2007 rona.

[IpaBo mybnukaTopa Ha MPOU3BENECHUE HAYKH, TUTEPATYpPbl HIIM UCKYCCTBA
(maparpad 6 rnaBel 71 'K PD) oxpansiercs TOJIbKO B OTHOIIICHUH ITPOU3BEICHMUS,
paBOMEpHO 0OHapOJ0BaHHOTO MyOaukaTopoM mocie 31 nekadbps 2007 roxa.

ITaTenTHOE IPaBo

116. Ilpm paccMoTpeHHUH CIOpPOB 00 aBTOPCTBE (COABTOPCTBE) Ha
n300peTeHne, MOJIE3HYI0 MOJIENIb WM MPOMBIIUICHHBIM oOpasen (ctatbu 1347 u
1348 'K P®) cyay cieayer ycTaHaBIMBaTh XapaKTep ydacTHsl KaXKJOro W3 JIUII,
NPETEHAYIOIMX Ha aBTOPCTBO (COABTOPCTBO), B CO3JAAaHUM TEXHUYECKOTO
pelIeHus, pEelIeHUs] BHEITHETO BUA U3ICIIHS.

[Ipu 3TOM HEOOXOAUMO UMETH B BHUJY, YTO COABTOPCTBO BO3HHUKAET TOJBKO
0 TOBOJAY OJHOTO OOLIEro JJsi HECKOJbKHX JIMI[ TEXHHMYECKOTO pEelIeHUs,
pEIIeHHs] BHEUTHETO BUIA U3IEITHS.

ABTOpOM  (CoaBTOpaMH)  HM300pETEHUS, TOJIE3HOM  MOACIH WU
MPOMBIIIUICHHOTO 00pasiia MpU3HAETCs TpaxkIaHuH (Tpa)kaaHe), TBOPUYECKUM
TPYAOM  KOTOPOTO  (KOTOpPBIX)  CO3JaH  COOTBETCTBYIOIIMH  pe3ysbTar
MHTEJJIEKTYaJIbHOU JEATEIbHOCTH.

ABTOpamu (coaBTOpaMH) HE SBJSIOTCA JIMIA, OKAa3aBIIME aBTOPY
U300pETEeHMs, TIOJNIE3HOW MOJIEIM WM TPOMBIIUIEHHOTO 00pas3iia TOJbKO
TEXHUYECKYI0 TMOMOIIb (M3rOTOBJICHHE YepTexei, ¢ortorpaduii, MakeToB u
oOpasioB; odopMiieHHE IOKYMEHTallud M T.I.), a Takxke Juia (Hampumep,
PYKOBOJIUTENHU, JIpyrue JOJDKHOCTHBIE — JIMIIA), OCYLIECTBJSBIIME  JIMILb
PYKOBOJICTBO pa3padaThIBAEMbIMH TE€MaMH, HO HE MPUHUMABIIME TBOPYECKOTO
y4acTusi B CO3/JaHUM M300pETEHHUs, MOJE3HOM MOJEIM WJIH MPOMBIILIEHHOTO
oOpasria.

117. BelgBIE€HHE B paMKaX dKCIEPTU3bI 3a5IBKM Ha U300pETEHUE, TTOJIE3HYIO
MOJIEJIb WJIM TIPOMBIIIUICHHBIA 00pa3er] HEBO3MOKHOCTH MATEHTYEMOT0 pe3yJibTara
WHTEJUICKTYalIbHOM JICSITEIBHOCTH OBITh OOBEKTOM TMATEHTHBIX TMpPaB B CHIY
nyHkTa 4 crateu 1349 'K PO (B 4aCTHOCTH, BBIIBIEHUE TOTO, YTO MATEHTYEMOE
peIIeHre MPOTHBOPEYUT OOIIECTBEHHBIM HMHTEpPECaM, MPUHIMIIAM TYMaHHOCTH U
MOpaJIN) CIYKUT CAMOCTOSITEIIbHBIM OCHOBAHUEM JIsl OTKAa3a B BbIJJaUe MATEHTA.

118. B cuny mynkta 1 crateu 1350 'K P® B kadectBe n300peTeHUS
OXpaHseTCsl TEXHUYECKOE PEIlIeHHUEe B JH000M 00JacTH, OTHOCALIEECH K MPOIYKTY
(B 4aCTHOCTH, YCTPOMCTBY, BEIECTBY, IITAMMY MHUKPOOPraHU3Ma, KYJIbTYpE
KJIETOK PACTEHMA WM >KUBOTHBIX) WM CHOCOOy (IpoLecCy OCYIIECTBICHUS
JeUCTBUN HaJl MaTepUAIbHBIM O0OBEKTOM C MOMOIIBI0 MAaTEPUAIBHBIX CPEJCTB), B
TOM 4YHCII€ K TPUMEHEHHIO TPOAYyKTa WA Ccrnocoda MO ONpeaeIeHHOMY
HA3HAYEHUIO.
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ITynkrom 5 crateu 1350 I'K P® onpeneneH nepedeHb 0OBEKTOB, KOTOPBIE
HE MOTYT OBITh OTHECEHBI K M300pPETEHUSM, TO €CTh HE SBJISIOTCS TEXHUYECKUMU
pELICHUSIMU B CMBICIIE ITyHKTa | 3TOM CTaThu.

B orHomeHuun Takux OOBEKTOB HE TMPOBOJUTCS UX TPOBEpPKa Ha
COOTBETCTBHE YCJIOBHUSAM MAaTEHTOCHOCOOHOCTH.

He sBistitoTcst n300peTeHus MU, B YaCTHOCTH: OTKPBITUS; HAyYHBIE TEOPUH U
MaTeMaTUYECKUE METOJIbl; PEIICHMS, KacCaloIIUECSd TOJbKO BHEIIHETO BHJIA
U3/l W HAaMpaBlICHHbIE HAa YAOBIETBOPEHUE ACTETUUYECKUX MOTPEOHOCTEH;
MpaBWJIa U METOJbl UI'P, UHTEJUIEKTYaIbHON WM XO3SMCTBEHHON NESITEIbHOCTH;
nporpamMmbl Uit OBM; pelieHus, 3aKkiOYarolnecss TOJBKO B MPEICTABICHUU
nHpopMaruu.

VYKa3aHHBIII TEepedyeHb SBISETCA OTKPBITBIM: OOBEKTBI, TMPSMO HE
nepeuncieHubie B nyHkTe 5 ctathu 1350 'K P®, He aBnstoTcst n300peTeHUSIMU,
€CJIM OHM HE OTBEYAIOT OIPEIEIEHUIO, TaHHOMY B IIYHKTE | 3TOU CTaThH.

[Ipyu »TOM HEOOXOIMMO YYHUTHIBaTh, 4YTO COTJIACHO ab3ally BOCBMOMY
nyHkTa 5 cratbi 1350 'K PO BO3MOXKHOCTh OTHECEHUS NIEPEUUCICHHBIX 00BEKTOB
K M300pETEHUsIM HCKIII0YAEeTCs TOJIBKO B CIIy4ae, KOr/ia 3asiBKa Ha BblJady NaTEeHTa
Ha U300pETEHHE KAcaeTcsl 3TUX OObEKTOB KAaK TAKOBBIX.

119. B cuny mynkra 1 crateu 1351 I'K P® B xavecTBe mosie3HON Moenu
MOTYT MOJY4YUTh IPABOBYIO OXPAHY TOJBKO T€ TEXHUYECKHE PELICHHUS, KOTOPBIE
OTHOCATCA K YCTPOWCTBY.

Ha ocnoBanuu nynkra 5 cratbu 1351 'K P®D He MoryT OBITH OTHECEHBI K
IIOJIE3HBIM MOJEINSAM, TO €CTh HE SIBIIFOTCS TEXHUYECKUMU PEIICHUSIMHU B CMBICIIE
NyHKTa 1 9TOM CTaThy, B YACTHOCTHU, T€ K€ OOBEKThI, KOTOPbIE COTJIACHO MYHKTY 5
cratb 1350 TK P® ne sBnsaroTcs u3o0pereHUsiMH. BO3MOXHOCTH OTHECEHHUS
yKkazaHHbIX B myHKTe 5 ctatbu 1351 'K PD 00BEKTOB K MOJE3HBIM MOJEISM
corjacHo ad3aily BTOPOMY JAHHOTO MYHKTa MCKJIIOYAETCSl TOJBKO B cllydae, eCiu
3asiBKa Ha BBIJAUy MMATEHTA Ha MOJE3HYI0 MOJENb KacaeTcsi 3TUX OOBEKTOB Kak
TaKOBbIX. B OTHOIIEHMM TakMX OOBEKTOB HE IMPOBOJUTCA HUX MPOBEpPKa Ha
COOTBETCTBHE YCIOBHUSIM MAaTEHTOCHOCOOHOCTH.

B cootBercTBUM ¢ moAanyHKTOM 3 myHkTa 2 ctathu 1376 T'K PO dpopmyna
MOJIE3HOM MOJIETN AOJKHA OTHOCUTHCS K OJHOMY TEXHUYECKOMY PEIICHHUIO, TO
€CTh BKJIIOYATh OJHY COBOKYITHOCTb CYIECTBEHHBIX MPU3HAKOB, HEOOXOIMMBIX
JUISL TOCTUXKEHUSI TEXHUYECKOro pe3ynbrara. B cBs3u ¢ 3tuM (opmyna mnonesHon
MOJIEJIN HE MOKET BKJIIOUATh IPU3HAKH, BBIPAXKCHHBIE B BUIE aJIbTEPHATUBBI, THU00
BKJIFOYAaTh HECKOJBKO COBOKYIIHOCTEM CYIIECTBEHHBIX IPU3HAKOB, KaKaas W3
KOTOPBIX BJIMSIET HA JOCTHXKEHHUE CBOETO COOCTBEHHOI'O TEXHUYECKOTO PEe3yJIbTaTa.

120. B kadecTBE TPOMBIIUICEHHOTO 00Opasiia OXpaHsSIeTCsl pelieHue
BHEIIHETO BHUJAA M3ACJIHS TMPOMBIIIJIEHHOTO WIH KyCTapHO-PEMECIEHHOIO
npousBocTBa (ab3ar nepBbii nyHkTa 1 crateu 1352 'K POD).

K cymiecTBeHHbIM TpH3HAKAM MPOMBIIUIEHHOTO 00pasla, YYUThIBAEMbIM
IpU MNPEJOCTaBICHUM NPABOBOW OXpaHbl, B COOTBETCTBUHU C ab3aleM TPEeTbUM
nyHkta 1 crarbm 1352 T'K P® oTHOCATCA mNpU3HAKH, ONPEICIAIOINE
ACTETUYECKUE OCOOEHHOCTH BHELIHEro BHJAA W3IENHs, B YacTHOCTU (opma,
KOH(pUrypanusi, OpHaAMEHT, COYETAaHUE I[BETOB, JIMHHUI, KOHTYpbl HW3JEus,
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TeKCcTypa Wi paxkTypa martepuana uzaenus. [Ipu3Haku BHEIIHEro BUJA U3JENus,
00yCIIOBJICHHBIE UCKIIOUYUTEIBHO TEXHUYECKOW (DYHKIMEH U3enus, HEe SIBISIOTCS
OXpaHsE€MbIMH MPU3HAKAMH IIPOMBILIIIEHHOTO 00pa3ua.

B cuny mynkra 5 cratem 1352 'K P® He npenocraBisercss NpaBoBas
OXpaHa B KaueCTBE MPOMBIIUIEHHOIO 00pa3la peleHrusM, BCe IPU3HAKH KOTOPBIX
00yCIIOBJICHBI MCKIIOYUTEFHO TEXHUYECKOW (YHKIMEH W3JeNus, U PEIICHUsM,
CIIOCOOHBIM BBECTH B 3a0JTy>KJI€HUE TOTPEOUTENS U3CIHSL.

121. Jlena mo criopam 00 aBTOPCTBE Ha M300pEeTEHHE, IMOJIE3HYI0 MOJCIb,
MPOMBINIJICHHBIH o0pa3zent (moanyHKT 1 myHkra 1 crarem 1406 'K P®), nHa
KOTOpbIE YK€ BBIJIaH IMATEHT, MOJJIeKAT PACCMOTPEHUIO B CyA€OHOM MOPSAKE
IIyTEM OCHApUBaHMS BBIJIAHHOTO NATEHTAa HA OCHOBAaHWM MOJINYHKTAa 5 myHKTa |
ctatbu 1398 'K P® B cBA3M C yKkazaHMEM B HEM B KAaue€CTBE aBTOpa JiWIla, HE
ABJISIFOIIETOCS TaKOBBIM B COOTBETCTBHM C ['pakiaHCckuM KojekcoM Poccuiickoit
®enepauuu, aMO0 B CBSI3UW C OTCYTCTBHEM B NATEHTE YKa3aHWs Ha JIMLO,
ABJISIIOIIEECS] ABTOPOM B COOTBETCTBUM C I pakIaHCKMM KojekcoMm Poccuiickoi
denepanun.

B Takom cnope MOMJIEKUT YCTAHOBICHHUIO, KTO SBISETCA aBTOPOM
M300peTeHMUsI, TIOJIE3HOM MOJIEII UJTK TTPOMBIILIEHHOTO oOpasia (crares 1357 K PD).

C yueroM Toro, yto B cuity cratbu 1347 'K P® aBTopom n3obpereHus,
MOJIE3HON MOJENN WM NMPOMBIIUIEHHOrO0 o0pa3la CUMTAaeTCs, MOoKa HE JI0Ka3aHO
MHOE, JIMIO, YKa3aHHOE B KAadyeCTBE aBTOpa B 3asiBKE Ha BblJayy MaTeHTa Ha
U300peTeHne, MOJE3HYI0 MOJeidb WIM NPOMBINUIEHHBIM o0pasen, neixa o0
aBTOPCTBE M300pETEHHUs, MOJE3HOW MOJEIH, MPOMBIIIIEHHOIO 00pa3la MOTyT
paccMaTpHUBaThHCS CyIOM U J0 BbIA4X MTaTEHTA.

ITogada Takoro 3asBJICHHS B CyJl HE PUOCTAHABIMBAET MPOLEAYPY BbIIAUU
MaTEHTA.

IIpu paccMOTpeHMHM [i€7, CBSI3AHHBIX C OCIApUBAaHUEM aBTOPCTBA Ha
U300peTeHre, MOJIE3HYI0 MOJIeNb, MPOMBIIUIEHHBI 0o0pa3el, Cyl Y4YWUThIBAET
XapaKTep YYacTHusl KaXI0ro U3 JIMI, YKa3aHHbBIX B MATEHTE WM MPETEHAYIOUX Ha
aBTOPCTBO, B CO3JaHUU TEXHUYECKOTO pEUICHHUS, PEIICHHs] BHEIIHEro BHUIA
u3nenusi; (akTel BHECEHUS JIMYHOIO TBOPYECKOTO BKJIAJa B  CO3JaHUE
TEXHUYECKOTO penieHusl (pelleHus] BHEIIHEro BUJA W3JAENNs) Ha3BaHHBIMU
JULAMU, TPUHATUS KaKIbIM U3 HUX TBOPYECKOTO YYACTHUSI B COBMECTHOM TPYJI€E 110
CO3/IaHUI0 TEXHMYECKOTO pelleHHs] (pelleHusi BHEIIHETO0 BHJA U3ZeNus),
pa3pabOTKu MMM KaKUX-TUOO CYIIECTBEHHBIX IPU3HAKOB, HANpaBJICHHBIX Ha
JOCTHKEHHE  00eCleyrMBaeMoOro  HM300peTeHWeM U TOJE3HOM  MOJEIbIo
TEXHUYECKOTO pe3ynibTara; (aKThl CO3JaHUS TEPEUYUCICHHBIMU B TATEHTE B
KAaueCTBE ABTOPOB JIMIIAMM TEXHMYECKOTO peleHus (PEIIeHHs BHEUIHEro BHJIA
U3JIeNNs1), COBOKYITHOCTh MPU3HAKOB KOTOPOTO MOJYy4YWsIa OTpaxeHue B (opmyse
U300peTeHMs], TOJIE3HOM MOJIENHM, Ha M300pa)KEHUSAX BHEIIHErOo BUAA HW3IEIHS,
COJIepKalllUXCs B MaTEHTE HA IPOMBIIIIEHHBIN o0pa3ell.

[Ipy ynOBIETBOPEHUMM HCKa B OTHOIICHWHM BBIAHHOTO TaTeHTa CyI
NpU3HAET MaTeHT Ha HM300peTeHue, MOJE3HYI0 MOJENb WIA IPOMBIIUICHHBIN
oOpazen (ctatbsi 1398 'K PD) HeneHCTBUTENBHBIM B YAaCTH YKa3aHUs aBTOpa U
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00s3p1BaeT PocraTeHT BbAATh HOBBIM MATEHT C YKa3aHMEM Ha/JIEXKAIllero aBTopa,
€CJIM aBTOp HE TpeOyeT NMPU3HATh MATEHT HEJEHCTBUTEIbHBIM MOJHOCTBIO.

Pemenne cyma mo TakoMy CHOpPY SIBISIETCS TakK€ OCHOBAHHUEM IS
BHeceHUs1 PocmareHToM COOTBETCTBYIOIIMX W3MEHEHMM B ['OCyaapCTBEHHBIN
peectp wu300pereHuii Poccuiickoit @enepaunu, ['ocynapcTBEHHBIM peecTp
none3nbix moxenen Poccuiickor @epepaunn wnm ['ocynapCTBEHHBIM peecTp
MIPOMBIILICHHBIX 00pa3ioB Poccuiickoit deneparuu.

B cnyuae ecnu geno o6 aBTOpPCTBE paccMaTpuBaeTcs A0 BblIaud MaTeHTAa,
Cyll TpH YAOBJIETBOPEHUU TpeOOBAaHUS B PE3OJIOTUBHON YaCTU pPEIICHHUS
YKa3bIBa€T, KTO SIBJSIETCS ABTOPOM 3asBJICHHOTO HA PETHCTPALINIO PELICHUS.

122. Cnopsl 00 ycTaHOBJIEHMHM THaTeHTooOsanaTens (0 MpU3HAHUU TpaBa
naTeHTo001a1aTeNs1), TO €CTh CIIOPhI O TOM, KOMY MPUHAUICKUT UCKITIOUUTEIIHHOE
npaBO Ha H300peTeHUe, TMOJE3HYI0 MOJEIb WIH MPOMBILUIEHHBIH 00pasen
(moamynkt 2 myHkTta 1 crateu 1406 'K P®), paccmarpuBaroTcss B TOpSAKE
MCKOBOI'O TMPOM3BOACTBA IO MCKY JIMLA, CUMUTAIOMIET0 ce0s HaIeKaluuM
naTeHTooOnazareneM, K JIMIy, YKa3aHHOMY B TIaTEHTE B  KayecTBE
naTeHToOo0Nanarens, MyTeM OCHApUBaHUS BBIAAHHOTO NATEHTAa HAa OCHOBaHUH
noAanyHkTa S myHkra 1 craten 1398 I'K PO.

[Ipu paccMOTpeHHHM TaKuX CIOPOB HEOOXOJAMMO MPUHUMATh BO BHUMAaHMUE,
yTo corjlacHo cratbe 1353 I'K P® wmckmrounTtenbHOE MpaBO Ha H300pETCHUE,
MOJIE3HYIO MOJIENIb UM MPOMBIIUICHHBIA 00pa3el] MPU3HAETCA U OXPaHIETCS MPH
YCIOBUM TOCYJAapCTBEHHON pErucTpanyy COOTBETCTBYIOUIETO H300pETEHHUS,
MOJIC3HOM MOJIENIM WM TMPOMBIINIIEHHOTO o0pa3lia, Ha OCHOBAaHHH KOTOPOU
PocnaTeHT BbIIa€T TATEHT Ha UW300pETEHHME, TMOJIE3HYI0 MOJCNIb  WIU
MPOMBITIUICHHBIN oOpasen. [Ipu stom ucxoxs u3 mynkra 1 crateu 1354 TK PO
MMEHHO TAaTeHT YAOCTOBEPSET MCKIIOUMTEIbHOE TMpPaBO Ha H300peTeHue,
MOJIE3HYIO MOJIETb I MPOMBIIIJIEHHBIN 00pa3el.

C yyeroM »3TOro CcyJaMH pacCMaTPUBAIOTCA CHOPbI 00 YCTaHOBJICHUHU
NaTEeHTOO00aAaTeNsl TOJBKO B OTHOIICHHM 3aperHCTPUPOBAHHOrO H300peTeHus,
MOJIE3HOM MOJENM WJIM TPOMBIIUIEHHOTO oOpasua (mocje BbIJAaYM IaTEHTA).
Pemenne cyga 1o TakoMy CHOpY SBISIETCA OCHOBAaHHMEM I BHECEHUS
PocriaTeHTOM  COOTBETCTBYIOIIMX MW3MEHEHHW B [OCymapCTBEHHBIM peecTp
uzooperennii Poccuiickoit ®eneparuu, ['ocynapCcTBEHHBIN peecTp TMOJE3HBIX
moaenen  Poccuiickont — ®demeparuun WM ['OCynapCTBEHHBIM — peecTp
MIPOMBITIUICHHBIX 00pa3ioB Poccuiickoit denepariuu u BbIIa4d HOBOTO TATEHTA.

[Tpu npu3Hanuy MyOJIUMYHO-TIPABOBOTO 00pa30BaHUsI MaTEHTOO0 A aTeNIeM B
COOTBETCTBYIOILIEM pPEECTpe HMEHHO JTO MyOJIMYHO-TIPaBOBOE 0Opa3oBaHUE
YKa3bIBa€TCs B KAUECTBE TAKOBOTO.

[Ipu 3TOM aKkTOM MyOIMYHO-TIPABOBOrO 0Opa30BaHUsl KaK MPaBOOOIagaTes
MOKET OBITb OMPENEICHO JMIO, YIOJIHOMOYEHHOE OT MMEHU IpaBooOIanaress
Bectu gena ¢ Pocmarentom (myHkT 1 crtateum 1247 I'K P®), ocyuiecTBisTh,
pacnopspkatbesl M 3alIUINATh  MCKIIOYUTENBHOE IMpaBo, MpPUHAJJIEKAIEe
nyOJMYHO-IPAaBOBOMY 00pa3oBaHu0. Takoe JMLO SBISETCA MPEICTABUTEIEM
MyOJIMYHO-TIPABOBOr0 0Opa30BaHUsI.
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123. B cuny nysnkta 1 crateu 1358 T'K P® mnarentoobnanatento
NPUHAICKUT HUCKIIOYUTEIBHOE MPaBO HCIOJIB30BAaHUS M300pETEHUs, MOJIE3HON
MOJIEIN WJIM TIPOMBIIIJIEHHOTO 00pasiia B COOTBETCTBUM cO cTaThel 1229 I'K PO
JI00BIM HE MPOTHBOPEYAIIUM 3aKOHY CIOCOOOM (HMCKIIOYUTENIBHOE IMpaBO Ha
U300peTeHme, MOJIE3HYI0 MOJIEh WM MPOMBILIUICHHBIN 00paselr).

[lepeuenp crocoOOB KCIOIB30BAHUA U300pPETEHHUSI, TIOJIE3HON MOJAETH WIIH
MPOMBIIINIEHHOTO 00pasiia, TO €CTh MepeuYeHb MPABOMOYMM, BXOISIIUX B COCTaB
HCKJIIOUUTEILHOIO TIpaBa, MpuBeICHHBIM B myHKTe 2 ctathu 1358 T'K P®D, He
SBJIIETCS] UCUEPIIBIBAIOIIUM.

[Ipu sToM wH300peTEHUE MPU3ZHAETCS HCIOJIB30BAHHBIM B MPOJIYKTE WIU
croco0e, eciiu MPOAYKT COAEPKUT, a B CIOCO0E MCIIOJIb30BAH KaXAbIA MPHU3HAK
U300peTeHMs], TIPUBEACHHBIA B HE3aBUCUMOM IYHKTE COJEp KalIehcsi B MaTEHTE
bopmynbsl u300peTeHHs, MO0 TNpPU3HAK, SKBUBAJICHTHBIH €My U CTaBIIMH
U3BECTHBIM B Ka4€CTBE TAKOBOTO B JAHHOW 00JIACTU TEXHUKH JI0 AAThl IPUOPUTETA
U300pETEeHHUS.

[lone3nas Mozenb NPU3HAETCS MCIOIB30BAHHON B MPOAYKTE, €CIU MPOIYKT
COAECPKUT KaXIblil NMPU3HAK MOJIE3HOW MOJENM, NPUBEACHHBIA B HE3aBHCUMOM
MYHKTE CoZIepkKalIeiics B maTeHTe (pOPMYJIbl MTOJIE3HOM MOJEINH.

[IpombllieHHBIA 00pa3el] MPU3HAETCS MCIOJb30BAHHBIM B W3/EIINHU, €CIH
3TO M3JENIUE COAEPKUT BCE CYIIECTBEHHBIE MPHU3HAKU MPOMBIIUIEHHOTO 00pasua
WIA COBOKYIIHOCTb IPHU3HAKOB, MPOM3BOJAALIYI0 Ha HH(DOPMHUPOBAHHOIO
NOTpeOUTENS TAKOE XKe 00IIee BlIeYaTIEHUE, KaKOe MPOU3BOINUT 3a11aTEHTOBAHHbBIN
OPOMBIIUIEHHBI 00pasel, MNpu YCIOBHM, YTO U3JAEIUS HMEIOT CXOAHOE
Ha3HAYCHHUE.

Hcnonp3oBanne 06e3 coriacus naTeHTooOJanaredst JUIIb OTAEIbHBIX
MPU3HAKOB M300pETEHUs WJIM TMOJIE3HONM MOJENW, NPUBEACHHBIX B HE3aBUCHUMOM
NYHKTE, WIM HE BCEX CYIIECTBEHHBIX MPHU3HAKOB MPOMBIILIEHHOTO o0pasla, a
paBHO HE BCel COBOKYNMHOCTM MPU3HAKOB MPOMBIIUIEHHOTO  oOpaslua,
IPOU3BOASIIMX Ha HMHPOPMHUPOBAHHOTO TMOTpeOUTENST TakKoe ke oluiee
BIIEYATIICHUE, UCKITIOYUTEIBHOE TPaBO MATEHTOO0IaJaTeNs HE HapyILaeT.

Hanuune B mnpoaykre, cnoco0e, HM3AEIUM OTBETYHKA JOMOJIHHUTEIbHBIX
NPU3HAKOB, T[OMHUMO TPU3HAKOB H300pETEHUsT WM TMOJE3HOM MOJEIH,
IPUBEICHHBIX B HE3aBUCUMOM IyHKTE€ (OPMYJIbI, WM BCEX CYIIECTBEHHBIX
IPU3HAKOB MPOMBIIIIEHHOIO 00paslia, a paBHO BCEW COBOKYMHOCTH IMPHU3HAKOB
MIPOMBITIUICHHOTO 00pasiia, MPOU3BOASIINX Ha WH(OOPMUPOBAHHOTO MOTPEOUTEIS
Takoe e oOlee BleyaTieHue, He MOXKET CIIY’)KUTh OCHOBaHHEM Jis BbIBOJAa 00
OTCYTCTBMM HCHOJb30BAaHUS M300PETEHUs, MOJE3HOW MOJENH, MPOMBIILIEHHOTO
obpasna.

Cnenyer y4MTBIBaTh, YTO MCKJIIOYUTENIBHBIM MPaBOM Ha HU300peTeHue,
MOJIE3HYIO MOJIEIb WM MPOMBIIUIEHHBIN 00pa3el] 0XBaThIBAETCSl MCIOJIb30BaHHUE
UX HEMOCPEJCTBEHHO B MPOAYKTE, CIOCO0€ UM U3/IeNIMU COOTBETCTBEHHO, HO HE B
JOKyMEHTaluu (B TOM 4YHCJI€ NPOEKTHOW) HAa W3rOTOBJICHHE HAXOIAIErocs B
npolecce pa3pabOTKU MPOJIYKTa WIM U3JETUsl, OCYIIECTBIEHHE Croco0a.
Hapymennem Oyner SIBASTBCS COBEpIIEHUE JAEUCTBUS, HEOOXOAUMOro s
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OCYILIECTBICHUS XOTA OBl OJHOW M3 CTaauWi NPOU3BOACTBA C TNPUMEHEHHEM
YKa3aHHOU JTOKYMEHTALUH.

[Ipu 3TOM HKCIONIB30BaHKUE OMUCAHUS M300pETEHUS, TOJIE3HON MOJEIN WU
IPOMBIIUIEHHOTO 00pa3la B MPOM3BEICHUHM HAyKH, JHUTEPAaTypbl M HCKYCCTBa
VCKJIFOUNTEIBbHBIM PAaBOM MPaBOOOIAAATENs HE OXBATHIBAECTCS.

124. Tlpu HanmuyuM y UCTHa OOOCHOBAHHBIX MPEAINOJIOKEHUH O TOM, YTO
OTBETYUKOM JOIYCKAETCSd HMCIOJb30BaHUE H300pETeHUs, MOJIE3HOW MOJETH WU
MPOMBIIIUIEHHOTO 00pa3lia, MCKIIOUUTENIbHOE MPaBO Ha KOTOPOE MPUHAMJICKUT
UCTIly, Y OTBETYMKAa MOTYT OBITh HCTPEOOBAaHBI J0KA3aTEIbCTBA B MOPSIKE,
npeaycMotrpeHHoM ctatbeit 57 T'TIK P®, crareeir 66 AIIK P®, nmo3Bossroniue
YCTAHOBHUTb, COBEPIIAKOTCS JIM  OTBETYMKOM  JEHCTBHUS, OXBAThIBA€MbIC
HCKJTFOYUTEIBLHBIM IIpaBoM MateHTooOaaaaTens (ctates 1358 'K PD).

B cnyyae HEBO3MOXHOCTH WJIU 3aTPYJHUTEIBHOCTH JOCTABKMA MUChMEHHBIX
WJIM BEILIECTBEHHBIX JI0KA3aTEJIbCTB MMPU HEOOXOJUMOCTH CY MOXKET MPOBECTH UX
OCMOTpP W HUCCIEIOBAaHUE MO MeCcTy uX HaxoxiaeHusa (crarbu 58, 62 T'TIK PO,
cratbu 73, 78 AIIK PD).

125. Ilpm Hamuuuu [BYyX TMATEHTOB C pa3HBIMH JaTaMH TPUOPHUTETA,
BBIJIAHHBIX HAa MJICHTUYHbIE M300pETEHUs, MOJE3HbIE MOJEIN U MPOMBIILICHHbIE
oOpa3ipl TMO0 Ha H300pETEHUs, OTJIUYAIOIIMECS TOJbBKO HKBUBAJICHTHBIMU
IIPU3HAKaMH, J0 IPU3HAHHWA B YCTAHOBJIEHHOM IIOPSIAKE HEIEHCTBUTEIBHBIM
naTeHTa c Oosee MO3JHEH aToW NPUOpPUTETa AECUCTBUA O0JIagaTels JaHHOTO
NaTeHTa IO €ro HCIOJIb30BAHUIO HE MOTYT OBbITh pAaclleHEHbl B KayeCTBE
HapylIeHUs aTeHTa ¢ 0oJiee paHHEH 1aTol MPUOPUTETA.

Ecnu B He3aBUCMMOM INyHKTE (POPMYJIbI MAaTEHTa OTBETUMKA, TOMHUMO BCEX
IPU3HAKOB HE3aBHCHUMOIO MyHKTa (OopMyJibl MaTeHTa UCTHA (I U300peTeHuit
TaK)K€ DKBUBAJICHTHBIX ), UMEIOTCS U MHbIE MPU3HAKU, TO U300pETEHUE, MOJe3Has
MOZI€NIb WJIM TPOMBILUIEHHBIA oOOpa3ell OTBETYMKAa C Yy4eToM MyHKTa |
craten 1358' 'K PO sSBISIOTCS 3aBHCHMBIMH, a CICIOBATEIBHO, B CUJIy IIyHKTa 2
TAHHOW CTaTbU JOCUCTBUSA OTBETUHMKA IIO0 HCIIOJL30BAHHUIO MATEHTA HCTHA Oe€3
corjacusi mocjieqHero (Jaxke eciii OH OJHOBPEMEHHO MCMOJb3YET CBOM MATEHT)
MOTYT OBITb TPHU3HAHBI HAPYIIEHWEM HCKIIOYUTEIBHOTO MpaBa MCTIA BHE
3aBUCUMOCTH OT TOTO, ObLJ JIM MATEHT OTBETYMKA MPU3HAH HEACHCTBUTEIBHBIM B
YCTaHOBJICHHOM IOPSIJIKE.

126. IlpaBo mpexaenoib30BaHUs BO3HUKAET HE B CHIIy pELIEHUs CyJa, a
IpU HaJM4YKK yKa3aHHbIX B myHKTE 1 ctathu 1361 'K PO ycnosuii, moatomy (axt
IPEXKJIETIONB30BAHNS MOYKET CIYKUTh OCHOBAHUEM JUIsl BO3PAXKEHUSI OTBETUYHKA 10
UCKY O HapyUICHUH UCKJIIOYUTENLHOTO MpaBa Ha U300peTeHre, MOJIe3HYI0 MOJIETb
WIM TIPOMBIIUIEHHBIA 00pa3el, a TakkKe CIY>KUTh OCHOBAHUEM i1 OOpalieHus B
Cyl C CaMOCTOSATEJIbHBIM HCKOBBIM TpeOOBaHHWEM (B TOM YHUCJIE BCTPEYHBIM) O
NpU3HaHUU (YCTAHOBJIEHUN) TIpaBa MPEKIEMOIb30BaAHUS.

127. Jlna 1enedl yCTaHOBJCHUS HaJIW4YUsS WIM OTCYTCTBUSI IpaBa
MPEXJIETONb30BAHUS HCIOJIb30BAHUE M300pETEHUs, IMOJIE3HOM MOJEIu WM
IIPOMBIIIUIEHHOT'0 00pa3iia ycTaHaBIMBaeTcst ucxoas u3 nyHkTa 3 crarsu 1358 TK POD.
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Cornacuo nyHkty 2 cratbu 1354 T'K P® copepxkaimasici B maTeHTE
dbopMmyna ompezaenseT 00beM OXpaHbl WHTEIUIEKTYyalIbHBIX MPaB Ha M300peTeHUE
VI MOJIE3HYIO0 MOJEIIb.

Pacmmpenne moObiM  myTeM oObeMa UCIIOJIB30BAHUS HW300pETCHHUS,
MOJIE3HOM MOJIENM WM MPOMBIIUIEHHOIO 00pa3la, B TOM YHCIIE IyTEM yKa3aHUs
Ha BHJbBl BBIIYCKaEMON NPOAYKUUHU, BIEYET HEOOXOJUMOCTh IOJIYYEHHS
MPEXKJICTIONB30BATEIEM pa3pelieHusi o0yagaTesss MaTeHTa Ha WCIHOJIb30BaHUE
OXpaHsIEeMOTO MAaTEHTOM H300pETEHUS, MOJIE3HON MOJENN WM MPOMBIIIIIEHHOTO
obpasria.

KonuyectBeHHOE M3MEHEHHE 00BEMA BBIITYCKAEMOW MPOAYKIUHU (B IITYKaX,
KWJIOTpaMMax, METpax W Jp.) HE JODKHO MPEBBINIATh 00beMa HCIOJIb30BAHMS
(HEOOXOIMMOTO MPUTOTOBJIEHUSI K HCIIOJIb30BAHUIO), UMEBIIETO MECTO JO JIaThl
pUOpUTETA M300PETEHUS], MOJIE3HOW MOJEIW WM MPOMBILUIEHHOro o0Opasua, B
TOM YHCJI€ YCTAHOBIIEHHOTO CY/IOM IIPH MPU3HAHUU TPABa MPEKAETOIb30BaAHUS.

JUist  ompeneneHuss TakKOro KOJMYECTBA CyJA MO XOAAaTalCTBY JIMLA,
YYaCTBYIOIIETO B JI€J€, WU C COIJIacus JMI], YY4acTBYIOIIMX B Je€Jie, MOXKET
HA3HAYUTh SKCIEPTHU3Y.

PaBHBIM 00pa3oM He MOXKET PacCHIMPATHCS U TEPPUTOPHUS HCIOIb30BAHUS
U300peTeHMs], MOJIE3HON MOJIETU WIH MMPOMBILIIIEHHOTO 00pa3ua.

128. B cuiy nynkra 1 crateu 1361 I'K PO mpaBo npexaenoib30BaHUs
BO3HUKAET Y JIMLA, CAENABIIEr0 HEOOXOAUMbIE PUTOTOBIICHUS K UCIIOJIb30BAHUIO
TOKJECTBEHHOIO OXpaHSEMOMY NATEHTOM Ha H300peTeHHE, IMOJE3HYI0 MOJEIb
TEXHUYECKOMY PEIICHHUIO WM TOXJIECTBEHHOIO OXpaHAEMOMY IIaTEHTOM Ha
OPOMBIIUIEHHBI ~ 0o0pa3ell pelIeHHI0 BHEIIHEr0 BUAA WM  pEIleHus,
OTJIIMYAIOILIEroCcsl OT U300pETEHUS TOJIbKO SKBUBAJICHTHBIMH NPU3HAKAMHU.

[loqg HEOOXOOUMBIM  NIPUTOTOBJICHHEM IMOHHUMAETCS  YCTAHOBJIEHHOE
00CTOSTENBCTBAMU JIEJIa HAMEPEHHUE UCIIONb30BaTh HA KOHKPETHOM MPEANPUSITHH
UMEIOIIIEECS] TOXKJIECTBEHHOE OXPaHAEMOMY I[IaTE€HTOM OOBEKTYy pEIICHUE B
TEXHOJIOTUYECKOW CTa/INH, ONPEAEISIONIEH MOPSIIOK €€ OCYIIECTBICHUS, KOTOPYIO
MO>KHO OOBEKTHUBHO YCIIEITHO PEaJnu30BaTh.

HayuHble W WHBIE HUCCIENOBaHMS, HE CBS3aHHBIE C HEMOCPEACTBEHHBIM
BHEJIPEHUEM B MPOU3BOJICTBO TEXHOJOTUM M3TOTOBJIEHUS NMPOAYKTa (M3AENHUs) UITN
OPUMEHEHUsI CHocoba, HEe COCTaBJSIOT HEOOXOAMMOIO MPUTOTOBICHHS K
VICITOJIB30BAHUIO TOXK/IECTBEHHOTO PELICHUS.

129. Tlpu manuuuu cropa MeXay pabOTHUKOM M pabOTO/ATEIEM O TOM,
SBJISIETCSL I KOHKPETHOE M300peTeHue, Moyie3Hasi MOJENb WM MPOMBIILICHHBIN
obpazenr cimyxkeOHbIM (TyHKT 1 crateu 1370 I'K P®), cnegyer y4uThiBaTh, 4TO
COJIEp’)KaHUE TPYIOBBIX OO0sS3aHHOCTEW paOOTHHMKA, HAJUYWE WIH OTCYTCTBHE
KOHKPETHOTO 3aJaHusi paboromarenss U (akT CO3JaHUs U300pETEeHHUs], MOJE3HON
MOJENIM WJIA TPOMBIIUIEHHOTO o0pa3lia B CBSI3M C BBINOJHEHUEM 3THUX
00sI3aHHOCTEH WJIM 3aJ]aHus IOKA3bIBAIOTCS pab0TOIaTeIIeM.

JIist mpyu3HaHUST TEXHUYECKOTO PELICHUs CIIyKEOHBIM HE TpeOyeTcs, YTOOBI
B JIOKYMEHTE, OIpPEACISIONIEM TPYAOBble O0sS3aHHOCTH pabOTHHKA (TPyAOBOM
JIOTOBOP, JOJDKHOCTHAsI MHCTPYKLHUSA), COJEPKAIOCh KOHKPETHOE YKa3aHuE Ha
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BBITIOJIHEHUE PadOT IO CO3JaHWI0 KOHKPETHBIX MMAaTEHTOCTIOCOOHBIX OOBEKTOB
7100 yCOBEPIEHCTBOBAHUIO N3BECTHBIX TEXHUYECKHUX PEIICHU.

OnpenensommmM JUisl TPU3HAHUS TEXHUYECKOTO PEMICHUS CITYKEOHBIM
ABIIeTCSl (PAaKT €ro COo3MaHus B paMKax TPYIOBBIX OOSI3aHHOCTEH, COAEpKaHUE
KOTOPBIX MOXKET CJIEIOBATh M3 TPYAOBOW (PYHKITMU WA OBITH BBIPAKEHO B BHUJC
KOHKPETHOTO 3aJIaHu.

Bo BHHMMaHHMe MOTrYyT OBITh MPUHSATHI, B YACTHOCTH: aKThl paboTOAaTels,
coJiepKaliue NOpy4YeHUs  pabOTHHKY, COOTHOIIICHHE NEeSITeHbHOCTH,
ocymliecTBiIsieMoil  paboromareneM, co  cdepoil, B  KOTOpPOl  co3daH
MaTEHTOCTOCOOHBIA OOBEKT, MPEACIIbI TPYAOBBIX 00s3aHHOCTENH pabOTHHUKA, MECTO
BBINIOJIHEHUS PabOT MO CO3[IaHUI0 MMAaTEHTOCHOCOOHBIX OOBEKTOB, HCTOYHUK
000OpyZIOBaHUSI U CPEJNICTB, HMCIOJIB30BAHHBIX JUIsI MX CO3JaHUS, BO3MOXHOCTb
OCyIIecTBIEHHUS paboToaTesieM KOHTPOJIS 3a paboToM, B paMKax KOTOPOH CO31aH
IMAaTCHTOCIIOCOOHBIM OOBEKT, IIEIb CO3JaHUs MaTEHTOCIIOCOOHOrO0 OOBEKTa,
nocjeaAywllee MoBeAeHUEe pabOTHUKA M paboTodaTess, COCTaBJIsieMble HMHU B
npolecce TPYAOBOM JI€ATEIbHOCTH pabOTHHKA JOKYMEHTBI, KOTOpbIE B
COBOKYITHOCTA MOTJIM OBl CBUACTCIBCTBOBATH O pa3pabOTKE TEXHUYECCKUX
pEIICHH B CBS3M C  BBINOJHEHHWEM TPYAOBBIX  OOS3aHHOCTEH, WHBIC
00CTOATEIHCTBA B COBOKYITHOCTH.

Hcnonp3oBanrne pabOTHUKOM JIEHEXKHBIX, TEXHUYECKUX WU UHBIX CPENICTB
paboTonaTens camo 1o cede He 03HAYaEeT, YTO CO3JaHHbIE U300peTeHNnE, NoJIe3Has
MOJIEITb UJTH TIPOMBIIUICHHBINA 00pasell SBISHOTCA CITyKeOHBIMH (TTyHKT S ctarbil 1370 [K PO).

130. CuyxeOHbIMi xapakTep HW300peTeHUs, TMOJIE3HONM MOJIENu WM
MPOMBIIIUICHHOTO ~ 00pa3iia  omnpejieNseT  B3aUMOOTHOIICHUS  KOHKPETHOTO
paboTHHKa — aBTOpa — U €ro paboToaTessi, HO HE IPABOBOM peKUM H300peTEHUS,
TI0JIE3HOM MOJIENIM WJIA TTPOMBIIIIJICHHOTO 00pa3iia B IeJIOM.

B cmywae ecnu  KOHKpeTHbIE HW300peTeHHME, TOJe3Has  MOJEIb,
TIPOMBITIUICHHBIN 00pasen Co3MaHbl PAaOOTHUKOM B CBSI3U C BBITTOJIHCHHEM €TO
TPYAOBBIX O0S3aHHOCTEH MM KOHKPETHOTO 3a/laHusl pab0TOIaTENs B COABTOPCTBE
¢ uHBIM pusndeckum aunoM (ctatbs 1348 'K PD), no npaewiam crareu 1370 ['K PO
OTPENIEIIAIOTCS UMb B3aUMOOTHOIIEHUS pa0OTHUKA U €T0 paboToaaTesl.

131. Ilynktom 4 crateu 1370 'K P® ompeneneH mMOpsIOK BBIMIATHI
BO3HArpaxkjaeHus paboTomareneM, HCIONB3YIONUM Cly)keOHOe u300peTeHue,
CIIy’)KEOHYIO TOJIE3HYI0O MOJIEJh WJIM CIY>KEOHBI TPOMBIIUICHHBINH o0Opasel B
COOCTBEHHOM TIPOM3BOJICTBE Ha YCJIOBHUSX TMPOCTOM (HEUCKITIOYUTEIILHOM)
unieH3un (ab3ail BTOPOM HA3BAHHOTO IyHKTA), JIMOO TIOJYYMBIIMM TATCHT Ha
ciykeObHOe H300peTeHUe, CIyKEOHYI0 TIOJNIE3HYIO MOJENb WU CIYKEOHBIH
MPOMBIIIUICHHBIH ~ o0Opaseln;, MO0 TPHUHSBIIUM PEIICHHWE O COXpaHCHUH
uHOpPMAITMU O TAKOM H300PETCHHH, TOJIC3HOM MOJETH WA TPOMBIILICHHOM
oOpaslie B TailHE U COOOIIMBIIMM OO0 3TOM PabOTHHKY, TUOO MEepeJaBIIUM MPaBO
Ha TIOJIyYCHHE TIaTCHTa APYroMy JIMIY, JHOO0 HE IOJYYUBIIUM IATEHT II0
MOJaHHOW WM 3asgBKE 110 3aBUCAIIMM OT HEro mnpuduHaM (ab3all TpeTHi
Ha3BaHHOTO MMYHKTA).

Eciu  mpunagnexamme — paboTomaTento — mpaBa  Ha  pe3ysbTaT
WHTEJUIEKTYalIbHON JEesATEeNbHOCTH Tepe/ianbl (IIPelOoCTaBIEHbI) MO JI0TOBOPY 00
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OTYYXKICHUM TpaBa WIM MO JHIEH3UOHHOMY JOTOBOpY, JHUIIOM, OOS3aHHBIM
IUIATUTh BO3HArpaKJaeHue pabOTHUKY, OCTaeTCA padOTOAATENb.

K wuHBIM Junam pgaHHas oOA3aHHOCTb MOXKET NEPEUTH B MOPSIKE
YHUBEPCAIBHOTO MPaBOIIPEEMCTBA.

[Ipu 3TOM pazmep BO3HArpAKIEHUS ONpPEAEIIIETCS JOTOBOPOM, a B Cllydae
criopa — cyaom no npasuiam nyHkTa 4 ctateu 445 'K PO (nyskr 1 crareu 6 T K PO).

B cnyuae co3znmanus n300peTeHus, Mojae3HoN MOJIETH WA MPOMBIIUIEHHOTO
oOpa3lla HECKOJbKMMH pa0OTHHUKAMHU B COABTOPCTBE pa3Mep BO3HArpPa)ICHHUS
OTIPEIEISIETCS. OTAEIABHO ISl Ka)XJOro COaBTOpPa, B TOM YHCIE HUCXOJs U3 €ro
BKJIaJ1a B MOJTYYEHHBIN pe3yibTar.

132. OOs3aHHOCTH 1O  BBIIIATE  BO3HArpaXKJaeHUs  paboTojaaTesieM
paboTHUKY (aBTOpY) HE 3aBUCUT OT (PAKTUYECKOIO HCIOJIb30BAHUS WU
HEUCTIOJb30BaHUSI CITY>KEOHOr0 M300peTeHus, CITY>KEOHON MOJIE3HON MOJEIN WIn
CIIy’KeOHOTO MPOMBIIUIEHHOTO oOpasina. BMmecte ¢ Tem 0T (hakTUYECKOTro
UCIIOJIb30BaHUsl, OOYCIIOBJIEHHOTO  XapakTepoM pabOT, MOXKET 3aBUCETh
COrJacoBaHHBIM  pabOTHHKOM  (aBTOpoM) M paloTojmareneM  pa3Mep
BO3ZHArpaXXICHHUS.

133. Breimnata BoO3HarpaxaeHusi pabOTHUKY (aBTOPY) OCYIIECTBIAETCA B
TE€YEHUE CPOKa JIEUCTBUS MaTeHTa. B cilydae JOCPOYHOro MpeKpallleHus ASHCTBUSA
NaTeHTa Ha HW300peTeHue, MOJIE3HYI0 MOJENb WIM HPOMBIIUIEHHBIH 00pasen
(cratbs 1399 I'K P®) BhimiaTa BO3HArpaskI€HUS MPEKPAIAETCSI.

[Ipu 3TOM, ecnu elicTBUE NAaTEeHTa Ha U300pETEHUE, MTOJIE3HYIO MOJIENb WU
MPOMBIIIUICHHBIH  00paszen; BoccraHaBiuBaeTcsi (ctaths 1400 TK  P®D),
BOCCTAHABJIMBAETCS U 00513aHHOCTD 10 BBITLIATE BO3HAIPAXKACHUS.

Eciu nocpouyHoe mpekpallieHue JEHCTBUSL MAaTeHTa Ha H300pEeTeHHE,
MOJIE3HYIO MOJEIb WM NPOMBIIUICHHBI 00pa3el OCYIIECTBICHO C ILEJbIO
MPEKpaIIeHHs] BBIIUIATHl BO3HArpaXXACHUs (Hampumep, U300peTeHre Mpo0JKaeT
UCIIOJIB30BaThCA B NPOU3BOJCTBE), paOOTHHUK (aBTOp) BHpaBe TpeOOBAaTh OT
paboTonarens Bo3MmenieHus yObITkoB (yHKTHI 1 1 4 ctathu 10 'K PO).

IIpn npumenenun nyHkra 3 crateu 1400 I'K PO cnengyer umets B BULy, 4TO
JUI0, WCTONB3YIOLIEe H300pEeTeHHE, MOJE3HYI0 MOJENb WM MPOMBIIUICHHBIN
oOpa3zel 0lHUM U3 crocoO0B, Ha3BaHHBIX B MyHKTE 2 ctaThl 1358 'K P®, B Tom
YHCJIE OCYLIECTBIISIOLIEE NMPEIUIOKEHUE K MTPOJIaXKe, MPOJIAKY TOBAPOB, COXPAHIET
IpaBO Ha JaJbHEHIIEEe MCIOIb30BaHUE H300pPETEHMs], TOJIE3HOW MOJAENU WU
MPOMBINIUICHHOTO o00pasia TeM Xe CIocoOoM W B TOM ke o0beme (MpaBo
NIOCJICTIONB30BaHNs),  J0Ka3aB, 4YTO  IPOU3BOJACTBO  (IPUTrOTOBJIEHHE K
IPOM3BOJACTBY) TOBapa, B KOTOPOM HCIOJB30BaHbl H300peTEeHUE, IMOJIe3Has
MOJeJb WM TPOMBIIICHHBIH 00pa3el, OCYIIECTBIEHO B NEpUoa  JO
BOCCTAHOBJICHUSI ICUCTBUS NIaTEHTA.

134. Ha TpeGoBaHMsi O BbIIJIATE BO3HATPAXKICHUS PACHPOCTPAHSIETCS
oOLIMi CPOK UCKOBOM TABHOCTH, IPEeIyCMOTpeHHbIN cTaThelt 196 'K PO.

[Ipu HanMuuK 3asiBICHUS] OTBETYMKA O IPUMEHEHUH MOCIEICTBUI MPOITyCcKa
CpOKa HCKOBOM JaBHOCTH COOTBETCTBYIOLIEE BO3HATPaXJICHHE B CYIeOHOM
NOPSIIKE MOXET OBbITh B3BICKAHO 3a TpPU T0Ja, NPEIIIECTBOBABIIMX JaTe
oOpalleHus B Cy/I.
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135. B cuny nyskra 3 ctareu 772 'K PO npaBa ucnosHUTENS U 3aKa34uuKa
Ha pe3ynbTarthl paboT, KOTOPHIM MPEAOCTAaBISIETCS IMpaBOBas OXpaHa Kak
pe3ysibTaTaM HHTEIUIEKTYaIbHOW JESATENbHOCTH, OMNPEIEISAIOTCA IO IMpaBHIIaM
pasgena VII T'K PO.

Ecnim B paMKax HCHOJHEHUS JOTrOBOpa Ha BBIIOJHEHHE HAay4YHO-
UCCJIEIOBATENBCKUX, OIBITHO-KOHCTPYKTOPCKUX M TEXHOJIOTMYECKUX padboT
CO37aH TMATEHTOCHOCOOHBI  pe3yJabTaT MHTEIUICKTyaJIbHOW  JIeATEeNbHOCTH,
CO37aHME KOTOpPOro He OBbUIO MPAMO MNPETyCMOTPEHO JTOTOBOPOM, IMPaBO Ha
MOJIyYeHHE IMATeHTa Ha M300peTeHHEe, TMOJIE3HYIO MOJEIb WM MPOMBIIUICHHbBIN
obpazery B cwiy nyHkra 1 cratem 1357, mynkta 1 crateu 1371 T'K PO
OPUHAMIICKUT  MOAPSIAYUKY  (MCIIOJHUTENI0), €CIM  JOTOBOPOM  MEXKIY
UCIIOJIHUTENIEM M 3aKa34MKOM HE MpPelyCMOTPEeHO MHOe. B dacTtHOCTH, ¢ yuyeTom
U3JI0)KEHHOT0, a TaKXke MojokeHui ctatbu 772 'K PO 3aka3unky MOXKET ObITh
NepeIaHo MPaBo HA MOIYYEHUE MATEHTA.

[TopsimoK MCMOIB30BaHMS TAKOTO PE3yJbTaTa 3aKa3UUKOM OIpEAeIsaeTca Ha
ocHoBanuu crateu 1371 I'K PO.

136. Cormacao ctatesm 1248, 1398, 1441, 1513 T'K P® pemenus
PocnaTtenTa u (penepanbHOro opraHa UCHOJHUTEIBHON BJIACTU MO CEJEKIIMOHHBIM
JIOCTUKEHUSIM, TIPUHSTHIE 10 pe3yjbTaTaM PACCMOTPEHHUS BO3PAKEHUN MPOTHUB
BbIJIaUM MAaTeHTa Ha M300peTeHHe, MOJIE3HYI0 MOJIeNb, MPOMBIIUICHHBIH o0pasell,
3asBJICHUIM TMPOTUB BBIAAYM IMATEHTA HA CEJEKIMOHHOE JIOCTUKEHHE, a TaKkKe
BO3PAKEHUIN TMPOTUB NPEAOCTABICHUS MPABOBOM OXpaHbl TOBApPHOMY 3HAKY,
HaMEHOBAaHUIO MECTa MPOUCXOXKJICHHUS TOBApa WM HUCKIIOYUTEIBHOIO IpaBa Ha
paHee 3aperucTpUupPOBAaHHOE HAMMEHOBAHUE MECTA MPOUCXO0XKICHUS TOBapa, MOTYT
OBITH OCTIOPEHBI B CY/I€ B YCTAHOBJIICHHOM TOPSIJIKE.

[Ipu paccMOoTpeHUHU TaKuX JIeN CyJlaM CJIeyeT YUYUThIBaTh, UYTO HAPYIICHUS
PocnaTtenTom,  (QenepasbHbIM  OpPraHOM  HCIOJHUTENBHOW  BJIACTH IO
CCJICKIIMOHHBIM  JIOCTDKEHHUSIM ~ TIPOLIEAYPhl  PACCMOTPEHHUS  BO3PAKECHUH,
3asBJICHUM TPOTUB BBIJJAYM TMATEHTA WU TMPOTUB NPEAOCTABJICHUS MPABOBOM
OXpaHbl TOBAPHOMY 3HAKY, HAMMEHOBAHUIO MECTa MPOMCXOXKICHHS TOBapa WM
UCKIIIOUUTEILHOTO TIpaBa Ha paHee 3aperucTPUPOBAHHOE HAMMEHOBAaHUE MecCTa
MPOUCXOXKJCHUSI TOBapa SBJISIOTCS OCHOBaHUEM JUIsl MPU3HAHUS TMPUHSITOTO
HEHOPMATHUBHOTO MPABOBOTO aKTa HEJIEUCTBUTEIbHBIM TOJIBKO MPU YCIOBHH, €CIIU
ATU HApYIUICHUS HOCAT CYUIECTBEHHBIN XapaKTep M HE MO3BOJIMIU BCECTOPOHHE,
MOJIHO ¥ OOBEKTUBHO PACCMOTPETh YKA3aHHBIC BO3PAKEHUS, 3asIBICHHUS.

137. Tlpm paccmoTpeHmu aeln 00 ocmapWBaHMM pemieHuid PocmareHTa u
dbeneparbHOTO OpraHa UCIOJHUTEIIBHON BIACTH IO CEJIEKITMOHHBIM JTOCTHKCHUSIM,
NPUHATBIX IO pPe3yJibTaTaM PAacCMOTPEHUsS BO3PAKECHHM, 3asBIICHHH, MOJATElb
BO3pAXEHUS, 3asBJICHUS BIPABE MPEACTABIATH JOKA3aTeIbCTBA, KOTOPbIE HE OBLIN
NpeaMETOM UCCIAEAOBAaHUS  aJIMUHUCTPATUBHOIO OpraHa TMpU BBIHECCHUU
OCIIApUBAEMOT0 pEUIeHUs, Ui OINPOBEP>KEHUS BBIBOJOB HTOTO OpraHa, He
JOTIONHSAS. MPU 3TOM HM3HAYaJIbHO MOJAHHOE BO3PAXKEHHE, 3asBJICHUE HOBBIMU
J0BOJIaMH (OCHOBAaHUSAMHM). JIOKYMEHTBI, JOMOJHSIOUME H3HAYAIBHO MOJAAHHOE
BO3pAXXEHUE, 3aABJICHHE, MOTYT OBbITh MOJIO)KEHbI B OCHOBY CaMOCTOSTEIbHOTO
BO3PAXKEHUS, 3aBJICHHUS.
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[IpaBoobnagaTens, MPOTUB KOTOPOTO OBLIO MOJIAHO BO3paXKEHHE, 3asIBICHNUE,
HE MO’KET OBbITh JIMIIEH IpaBa B CyAE€ NPU PACCMOTPEHHH JEIa O IPOBEPKE
3aKOHHOCTH OCIIapMBAaEMOI0 HEHOPMATHUBHOIO MPABOBOr0 aKTa MPUBOJIUTH JIFOOBIE
JIOBOJII M TIPEACTABIIATH J0KA3aTeNbCTBA, B TOM YHUCIE TE€, KOTOpble HE ObLIN
npeaMeToM paccMoTpenus B Pocmarente, denepaibHOM opraHe UCHOIHUTEIBLHON
BJIACTH T10 CEJIEKIIUOHHBIM JOCTHKECHUAM.

Kpome Toro, m mpaBooOnanarenb, W MHOJAATENIb BO3PAKEHUs, 3asBICHUS
BIIPABE IIPEICTABIATH JOIOIHUTENBHBIE TOKA3ATENBCTBA 10 CYIECTBY IIOJaHHOTO
BO3PAKEHUS, 3asBJICHUS U IIPUHATOTO HA €r0 OCHOBE PEUICHUS B ONPOBEPKEHHE
JIOKA3aTeNIbCTB, IPEACTABISIEMBIX HWHBIMH JIMIIAMM, YYACTBYIOIIMMH B JEIIE,
HEIIOCPEJICTBEHHO B CY/I.

YcTaHOBNIEHUE CYOM OOCTOSITENIBCTB, HA KOTOPbIE CTOPOHBI HE CCHUIAIUCH
P PACCMOTPEHUH BO3PAKEHUSA, 3aSABJICHHS, MOMJICKUT Y4YETy IMPHU B3bICKAHUU
CyZ1eOHBIX PAcXO/I0B.

B cayuwae ecnmu pemenue PocnateHta W QeAepambHOrO  OpraHa
VCITOJIHUTENILHON BJIACTU MO CEJIEKIUOHHBIM JOCTUKEHUSM TMOIJIEKHUT OTMEHE
UCXOJI U3 J0Ka3aTeIbCTB, NMPEICTABICHHBIX HEMOCPEACTBEHHO B CY[, CyneOHbIE
pacxoipl MOJJIEXAT BO3JOXKEHHIO Ha JIMIO, MX MpeJacTaBuBiuee (4acth 1
cratbu 111 AIIK POD).

Pocnarent, ¢QenepanpHplii  OpraH  HMCIOJHUTEIBHOW  BJIACTU IO
CEJICKUMOHHBIM  JOCTWIKEHUSIM  BIIpaB€  NPEACTABIATh  JIONOJIHUTEIBHBIC
JI0KAa3aTeJIbCTBA 10 CYIIECTBY MTOAAHHOTO BO3PAKEHHSI, 3asBJICHUS U IPUHATOTO Ha
€r0 OCHOBE PEIIEHUS B ONPOBEPKEHHUE JOKA3aTEIbCTB, MPEACTABISEMbIX WHBIMU
JMLAMH, YYaCTBYIOLIMMU B JIEJIE.

138. Ecnm mo pe3ynbrataMm paccCMOTpPEHUs Jiesia 00 OCIIapUBaHUU PEIICHUS
Pocnarenra, npuHATOrO Mo pe3ynbTaTaM pacCMOTpeHUsl Bo3paxkeHus, CyaoM Mo
WHTEJUIEKTYaJlbHBIM ~ TIpaBaM  yCTAHOBJIEHO, YTO JaHHBII HEHOPMATUBHBIN
IIPaBOBOM aKT HE COOTBETCTBYET 3aKOHY WJIW MHOMY HOPMAaTHBHOMY MHPAaBOBOMY
aKTy W HapyllaeT NpaBa M 3aKOHHBIE MHTEPECHI 3asBUTEINA, TO CYI COIJIACHO
yactu 2 cratbu 201 AIIK P® npuHuMmaer pemeHue O NMPU3HAHUKA DTOTO aKTa
HEJICHCTBUTEIBHBIM U B PE30JIIOTUBHOM YacTH HA OCHOBAHWM MYHKTa 3 4dactu 4
cratbn 201 AIIK P® ykas3piBaeT Ha 00s13aHHOCTH PocmateHTa yCTpaHHTH
JOMYLIEHHBIE HAPYIICHUS NPaB U 3aKOHHBIX MHTEPECOB 3asBUTENS B Pa3yMHBIN
CPOK.

IIpn ormeHe pemeHust PocraTeHTa B CBSI3U C CYIIECTBEHHBIM HAPYIICHHEM
IpOLEAYPHl €ro MPUHATHS WIHA NMPU HATUYUU OOCTOSITENBCTB, KOTOPhIE HE MOTYT
OBITh YCTpPaHEHBI Ha CTaUM CyIeOHOro o0xanoBaHus pemeHus PocnarenTa, cya
BIIpaBe 0053aTh PocnaTeHT paccMOTPETh COOTBETCTBYIOIIMI BOIIPOC MOBTOPHO, C
YYETOM PELICHUS Cyla.

Otrmenss pemenue PocnateHTa, Cyl Takke BIOpPABE B Cllydae NPU3HAHUS
YCTAaHOBJICHHBIMU (DAKTUYECKUX OOCTOSITENBCTB, TPEOYIOIIMXCS [JIi BBIHECEHUS
COOTBETCTBYIOILIETO pellIeHus, 00s13aTh PocnaTeHT BbhIIATh MAaTEHT, MPEAOCTABUTD
IIPABOBYIO OXpaHy TOBAapHOMY 3HAKYy, HAaMMEHOBAHUIO MECTa IPOUCXOXKICHUS
TOBApa WX NPEIOCTABUTH UCKIIOYUTEIBHOE MTPABO HA PAHEE 3aPETUCTPUPOBAHHOE
HAaNMEHOBAaHHUE MECTa IPOMCXOXKACHHS TOBAPa, BOCCTAHOBUTDH WM aHHYJIUPOBATH
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IIATEHT, BOCCTAHOBUTHb WJIM MNPEKPATUTh IPABOBYK) OXPAaHY TOBAPHOIO 3HAKA,
HAaMEHOBAaHHs MeECTa IIPOMCXOXKJIECHUS TOBapa, AaHHYJWPOBATh 3alUuCh B
['ocynapCTBEHHOM peecTpe HaMMEHOBAaHUM MECT IIPOMCXOXKICHHS TOBAPOB
Poccuiickoii @enepaunn (nanee — ['ocyaapcTBEeHHBI peecTp HAMMEHOBAaHUMN) U
BCE CBUJETENBCTBA 00 HMCKIIOYUTEIBHOM IPaB€ HA paHEEe 3aperuCTPUPOBAHHOE
HaNMEHOBAaHNE MECTA IIPOUCXOKIACHUS TOBAPA.

139. Pemenue PocniateHTa 0 npu3HAHUM HEJEHCTBUTEILHBIM MMaTEHTA WU
MPEAOCTABIEHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKY, HAUMEHOBAHUIO MECTa
MIPOUCXOKJCHUS TOBapa BCTYIAET B CUJIYy CO JIHS €ro NpHUHATUA. Takoe perieHue
BJICUET AHHYJIMPOBAHUE TNATEHTA, MPEKPAIICHUE MPABOBOM OXpaHbl TOBApHOTO
3HaKa W TMPEKpalleHUE COOTBETCTBYIOLIETO HCKIFOUUTEIBHOTO IpaBa C JaThl
nogauu B PocraTeHT 3asBKM Ha BblAauy NATEHTA, PETUCTPALIMIO TOBAPHOTO 3HAKA,
aHHYJIMPOBAaHUE 3anmuch B [ OCyZIapCTBEHHOM pEECTpe HAMMEHOBAaHUW M BCEX
CBUJETENBCTB OO0 MCKIIOYMTEIBHOM IIpaB€ Ha Tako€ HAaMMEHOBAaHUE MecTa
IIPOUCXOKIEHHUS TOBApA.

CrnenoBaTenbHO, HE MOTYT OBITh MNpU3HAHBI HAPYIICHHEM MpPaB JIMILIA,
KOTOpOMY OBUIM BBIJAaHbl MATEHT, CBUAETEICTBO HA TOBAPHBIA 3HAK WJIU
CBUIETENBCTBO 00 HCKIIOUUTEIPHOM T[paBe Ha HAaUMEHOBAaHUE MecTa
IIPOUCXO0XKJIEHUS TOBapa, ACHCTBUS MHBIX JIUI[ MO UCIOIb30BAHUIO M300pETEHUS,
MOJIE3HON MOJENN WM MPOMBIIUIEHHOTO 00pa3lia, NaTeHT Ha KOTOpble NMpPU3HAH
BIIOCJIEICTBUM HENECUCTBUTENBHBIM, II0 HCIOJIB30BAHMI0 TOBAapHOIO 3HAKa,
HAaUMEHOBaHHsA MECTa IIPOUCXOXKJEHUS TOBapa, IIPEIOCTABICHUE IPAaBOBOMI
OXpaHbl KOTOPOMY BIIOCJIEICTBUH IPU3HAHO HEJAECHCTBUTEIbHBIM.

140. TlaTteHT MOXET OBITh OCIIOPEH B TEYCHUE CPOKA €ro JACHCTBUS JIOOBIM
JMIIOM, a 10 MCTEYEHUU CpOKa JEHCTBHS — 3aMHTEPECOBAHHBIM JIMLOM (TYHKT 2
cratbu 1398 'K PD).

C yyetoMm 3TOro K TpeOOBaHMSM O MPU3HAHUU MATEHTA Ha U300pETEeHHE,
MOJIE3HYIO MOJIENIb WJIM MTPOMBIIUICHHBIA 00pa3el HeleCTBUTENbHBIM B Mpeaenax
CpPOKa JACHCTBHS MATEHTAa CPOKU JABHOCTH, NMpeaycMoTpeHHble rimasor 12 'K PO,
HE MMPUMEHSIOTCS.

141. B cuny nysnkra 6 crateu 1398 'K PO nuneH3uoHHBIE TOTOBODHI,
3aKJIIOUYCHHBIE Ha OCHOBE NIATEHTA, MIPU3HAHHOTO BIIOCJIEICTBUU
HEJICHCTBUTEIBHBIM, COXPAHSIOT JICUCTBHE B TOW Mepe, B KAaKOM OHHM ObLIU
VICIIOJIHEHBI K MOMEHTY BBIHECEHMSI PEILEHUS O HEEUCTBUTEIIBHOCTY NTATEHTA.

COOTBETCTBEHHO, C MOMEHTa IPU3HAHMUS MaTeHTa HEIECHCTBUTEIbHBIM
3aKJIIOUYCHHBIC JIMLIEH3NOHHBIE JJOTOBOPHI MPEKPAIIAlOT CBOE IEUCTBUE.

C y4eToM H3JI0KEHHOTO CyJaM HaJIEKUT UCXOJUTh U3 CIEAYIOIIETO.

B ynosnerBopeHun TpeOOBaHMS JIMIIEH3MAaTa O BO3BpaTe JIMLIEH3HMOHHBIX
IJIaTexen 3a epuoz, MPEIIECTBYIOIINIA MIPU3HAHUIO NaTEHTA
HEJICHCTBUTEIBHBIM, TOJKHO OBITH OTKA3aHO.

B T1o xe Bpems JMieH3uap BIOpaBe TpeOOBaTh HEYIUIAYE€HHBIX
JIMLIEH3UOHHBIX IUIATEKEN 32 COOTBETCTBYIOIIUI NIEPUO.

Ecnu mateHT npusHaeTcs HEAEHCTBUTENBHBIM B CIydae BbIAA4M IAaTeHTa C
yKa3aHUEM B HEM B KayecTBE MATEHTOOOJajarelss JIMUa, HE SBISIIOUIErocs
TAaKOBbIM B COOTBETCTBUH C [ paxknanckuM koaekcoM Poccuiickoin denepauuu, u
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BBIJIAE€TCS. HOBBIM MATEHT C YKa3aHUEM B HEM HaJIJICKAIIEro MaTeHTOO00JanaTens,
JUUEH3UOHHBIE IUIATEXKHU, MOJYYCHHbIE HEHAJUIeKAIlUM MaTEHTOO00Ia1aTeleM,
VUYUTBHIBAIOTCS TIPU ONPEACICHUU pa3Mepa YOBITKOB, BO3MEIICHUS KOTOPBIX
Ha/JIeKAIMK MTaTeHTO00IaaTeNlb MOKET TOTPeOOBaTh OT HEHAAJIEHKAIIIETO.

[IpenycMOTpeHHBIE HACTOSIIMM ITYHKTOM Pa3bSICHEHUS MPUMEHSIOTCA U K
JUIIEH3UOHHBIM JIOTOBOpPAM O MPEAOCTABICHUHU MpaBa UCHOJb30BAHMS TOBAPHOIO
3HAKA, 3aKIIOYCHHBIM /10 MPUHSATUS PEUICHUS O NMPU3HAHUU HEJEHCTBUTEIbHBIM
MPENIOCTaBIICHUsI TPABOBOM OXpaHbl 3TOMY TOBApHOMY 3HaKy (IyHKT 6
ctatbu 1513 'K PD).

142. Tlpu paccmorpenun PocmateHTOM BO3pa)kKeHHIl MPOTUB BbIJAYU
NaTeHTa, MPEJOCTABJICHHS MPABOBOM OXpaHbl TOBAPHOMY 3HAKy, HAMMEHOBAHUIO
MecTa TPOMCXOXKJEHUS ToBapa WM MCKIIOYUTEIBHOTO TpaBa Ha paHee
3apEeTUCTPUPOBAHHOEC HAMMEHOBAHME MECTa MPOMCXOXKIEHHUSI TOBapa CyH BIIpaBe
MPUOCTAHOBUTH MPOU3BOCTBO IO JICNIy O HAPYIICHUH MPAB.

B cnyuae ecnu nmocne paccCMOTpPEHHUs Jiea O HapyUIEHUU HUCKIIOYUTEIBHOTO
MpaBa Ha MaTeHT WM Ha TOBApHBIA 3HAK, HAUMEHOBAHUE MECTa MPOUCXOXKIACHUS
TOBapa MaTeHT OyAeT aHHYJIUPOBAaH WIM NPEAOCTABICHUE IPABOBOM OXpaHbI
TOBAPHOMY  3HaKy, HAMMEHOBAaHUIO  MeCTa  MPOUCXOXKICHUS  TOBapa,
NPEIOCTABIEHUE HCKIIOUUTEILHOTO TIpaBa Ha paHEE 3aperucTPUPOBAHHOE
HaMEHOBAHHUE MECTa  IMPOUCXOXKICHUS TOBapa oyner MIPU3HAHO
HEJICHCTBUTEIBHBIM, CYJCOHBIM aKT MO Jelly O HapyHIeHUH HUCKIIOUYUTEIBHOTO
mpaBa MOXET ObITh MEPECMOTPEH MO HOBBIM 00CTOsATENhCTBaM (IMyHKT 1 yactu 4
cratbu 392 I'TIK P®, nynkr 1 yactu 3 crateu 311 AIIK PO).

IIpaBo Ha cexkpeT NPoOM3BOACTBA (HOY-XAay)

143. Tlonoxenuss rnaBel 75 'K P® ompemenstor mopsaok MpaBOBOU
OXpaHbl CEKPETOB MPOU3BOJICTBA (HOY-Xay), TO €CTh CBEJACHUN JTI000TO Xapakrepa
(MpOU3BOJICTBEHHBIX, TEXHUYECKHX, SKOHOMUYECKHUX, OpPraHU3ALMOHHBIX H
JIPYTUX) O Pe3yJIbTaTax UHTEIJIEKTYalbHOU JAESTENbHOCTH B HAYYHO-TEXHHUUECKOU
chepe um 0 cmocobax OCYIIECTBICHUS NPOPECCUOHATLHONW JEsATEeIbHOCTH,
UMEIOIINX JIEUCTBUTENIBHYI0O WM MOTEHIUAIbHYI0 KOMMEPYECKYI0 LEHHOCTh
BCJICZICTBUE HEM3BECTHOCTU HMX TPETBUM JIMLAM, €CIIM K TAaKHUM CBEICHUSIM Yy
TPETBhUX JIMIl HET CBOOOJAHOIO JOCTyla Ha 3aKOHHOM OCHOBAHMM U 00JafaTelb
TaKMX CBEJIECHUNW TPUHUMAET pa3yMHbIE MeEpbl [JIsi  COONIOACHHUS WX
KOH(QUACHIIMATBHOCTA, B TOM YHCJE IYTEM BBEJIEHUS PEKMMa KOMMEPUECKOH
TaiiHbl (cTaths 1465 'K PO).

144. B cuny nynkta 1 crateu 1465 I'K P® (B pemakuun denepaibHOro
3akoHa Ne 35-®@3) c 1 oktsa6psa 2014 roga coxpaHeHue KOH(DHUICHIHUATBLHOCTH
CBEJCHUM MMEHHO IyTEM BBEICHUS PEKUMa KOMMEPUYECKOW TAWHBI HE SIBJISETCS
00s13aTeIbHBIM.

145. K OTBETCTBEHHOCTHM 3a HAapYIIEHHWE HCKIIOUUTEILHOTO TpaBa Ha
cekpeT mnpousBojicTBa (ctathsi 1472 'K P®) MoxkeT ObITh MPUBIECYEHO 000
JUI0, pa3JIaCHUBIIEE CBEJCHUS, COCTABIISIIOLUIME CEKPET MPOU3BOJACTBA (MK
JOMYCTUBILIEE WHBIE HAPYIIEHUS HWCKIIOUYUTEIBHOTO TMpaBa), B TOM YHCIE



72

nyOnnuHO-ipaBoBoe oOpaszoBanue (Poccuiickas ®enepanusi, cyobekt Poccuiickoit
denepanny, MyHULIUIIAJbHOE 00PAa30BAHKE), €CIIU €r0 OpraH, JOJKHOCTHOE JIULIO,
MOJyYMBIIUE JOCTYIl K COOTBETCTBYIOLICH HH(pOpMAIMH, TaKylo HH(DOpMAIIHIO
pasrnacwim (ctatbs 14 ®enepanbHoro 3akoHa oT 29 wmrons 2004 roga Ne 98-03
«O xoMMepUeckoil TaiiHe», cTaths 17 ®enepanbHoro 3akona «O6 mHbopMaluy,
UH(GOPMAIIMOHHBIX TEXHOJIOTHIX U O 3aluTe HH(POpMAIHI ).

IIpaBo Ha ¢pupmMeHHOE HAMMEHOBAHME

146. C yuerom nonoxenuit nyHkra 3 crtateu 1473 'K PO kaxnoe
IOpUJMYECKOE JIMIO, JCHCTBYyIOIlee B OpPraHU3AlMOHHO-TIPaBOBOM  (opme
KOMMEpPYECKON OpraHu3alid, JOJDKHO HWMETh OJIHO TMOJHOE (UPMEHHOE
HAaMEHOBAaHHE HAa PYCCKOM S3BIKE M MOJKET HMMETh OJHO COKpalIEHHOE
¢upmenHoe HaumeHoBaHue. [Ipu 3Tom cornacHo nyHKTy 1 crateu 1473, myHKTY 2
cratbn 1475 TK P® ¢QupMeHHOe HaMMEHOBAaHHE TMOJJIEKHUT OXpaHE CO JHA
rOCyJIapCTBEHHOM perucTpauuu opuandeckoro juna. Kakoit-nmubo crnenuaibHOM
peructpauud (UPMEHHOTO HAUMEHOBAaHUA, YKAa3aHHOTO B  YYPEIUTEIbHBIX
JIOKYMEHTAX IOPUANYECKOro Jinia, ['paxkaanckuil kogekc Poccuiickon ®denepannun
HE MPEIONIAraer.

B cnyyae u3aMeHeHUs NpPOU3BOJIBHONM YacTh (PUPMEHHOTO HAaMMEHOBAHMS
IpaBo Ha HOBOE (PMPMEHHOE HAMMEHOBAaHME BO3ZHUKAET CO JHS T'OCYJapCTBEHHOM
perucrpalvid  WU3MEHEHUH, BHECEHHBIX B  YUYpPEIUTEIbHbIE  JTOKYMEHTBI
IOPUIUYECKOTO JIULIA.

IOpunnyueckoe MO BOpaBe HMETh TakXke [0 OJHOMY IIOJHOMY
(GuUpMEHHOMY HAMMEHOBAaHUIO U (WJIM) OJHOMY COKpAIIEHHOMY (UPMEHHOMY
HAaMMEHOBAaHUIO Ha JIOOOM si3bIke HaponioB Poccuiickoit ®@enepauuu U (WIN)
WHOCTpAaHHOM s3bIKE. [Ipr 3TOM BO3MOXKHOCTH FOPUAMYECKOTO JHUIA HMETH
COKpallleHHOE€ (PUPMEHHOE HAMMEHOBAaHME KaK Ha JIOOM S3bIKE HapoJOB
Poccuiickoit ®enepanyyd, Tak M Ha HWHOCTPAHHOM SI3bIKE HE OOYCIIOBJIEHA
OJIHOBPEMEHHBIM HAJIMYMEM COKpALIEHHOr0 ()MPMEHHOTO HAWMEHOBAHMS Ha
pycckom s3bike. IIpaBo Ha Takoe (GUPMEHHOE HAaWMEHOBAHHME, YKAa3aHHOE B
YUPEIUTENbHBIX JOKYMEHTAX HOPUAUYECKOrO JIMIA, TAaKKE€ BO3HHUKAET CO JHSA
rOCYJapCTBEHHOM PETUCTPALMM CaMOr0 IOPHUIMYECKOTO JIMLA, €CIM Takoe
HAaUMEHOBAHME B JTHUX JOKYMEHTax ObUIO YKa3aHO H3HAYaJbHO, WJIH CO MIHS
rOCYJapCTBEHHOM PETUCTpallii W3MEHEHUH, BHECEHHBIX B YUYpEIUTEIIbHBIE
JOKYMEHTBI FOPUIUYECKOTO JIULIA.

147. B cuny nyskra 4 crareu 54, nynkra 1 crareu 1473 'K P® npaso Ha
¢upMEeHHOE HAMMEHOBAHHWE BO3HHMKAeT TOJBKO Yy IOPUIUYECKOro JIMIIA,
ABIIAIOIIETOCA KOMMEPUYECKON OpPraHU3aIMe.

HanmenoBanuss HeKOMMeEpUEeCKUX OpraHu3anuii (ctathsa 4 denepaibHOTO
3akoHa «(O HEKOMMEpPYECKMX OpTraHu3alMsIX») He SBISIOTCS CPEICTBOM
WHIVBUAYAIN3AUNNA FOPUAUYECKAX JIUIl B CMBICIIE MOJOKEHUNA YaCTHU YETBEPTOU
['K P®, Ha HuUX HE pacnpoCTpaHsETCs IMpaBOBas OXPaHA, YCTAHOBJICHHAs
naparpacdom 1 rinassl 76 'K PO.
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BBuay storo npasuia, npeaycMmorpeHHble cratbeil 1473 T'K P®, B ToMm
YHUCJIE 3alpeThl, CoJepKalluecss B MYHKTE 4 3TOW CTaTbu, HA HEKOMMEPYECKHE
OpraHu3alliy HE PacHpOCTPAHSIOTCS.

BmecTe ¢ TeM mpaBo Ha HAaMMEHOBAaHHWE HEKOMMEPUYECKOW OpraHu3aluu
MOXET OBITh 3alUIIEHO OT JEHCTBUHA TPETHUX JIMI, SIBISTFOIIUXCS aKTOM
HEZ0OOPOCOBECTHOM KOHKYPEHLIUH WM 3JI0yNOTPEOJICHHEM IPABOM, HA OCHOBAHHH
nonoxxeHut crateu 10 'K PO, denepanbHoro 3akoHa «O 3a1UMTe KOHKYPEHIIUN,
cratbu  10.bis  Ilapmxckoir  koHBeHiuu. Kpome TOro, HauMEHOBaHUIO
HEKOMMEPYECKON OpraHu3allii MOXKET ObITh IIPEIOCTaBIICHA MTPaBOBasi OXpaHa Kak
KOMMEpYECKOMY OOO3HAaYEHUI0 B ClydasX, MpeayCMOTpeHHbIX maparpadom 4
riaBel 76 ['K PO.

He otHocsTCS K pripMEeHHBIM HaMMEHOBAaHUSIM B cMbIciie nojioxkenuid 'K PO
HAaUMCHOBAHUSI HE SBISAIONIUXCS OPUAMYECKUMH  JULIAMH  OObEAMHEHUMN
IOpUJIUYECKUX JIUII.

148. Tlox cnoBamu, TPOU3BOAHBIMH OT O(UIIMATHFHOTO HAMMEHOBAHUS
«Poccniickas Denepanus» winn «Poccus», B cMbicie ad3ana BOCBMOro MyHKTa 4
crateu 1473 'K PO cneayer moHMMarb B TOM YHCIE CIOBO «POCCHUHUCKHI»
(1 MPOU3BOAHBIE OT HETO) KaK HAa PYCCKOM SI3bIKE, TaK U Ha UHOCTPAHHBIX SI3BIKAX
B PYCCKOW TPAHCKPUIIIUHU, HO HE CIIOBO «PYCCKUI» (M TPOU3BOJIHBIC OT HETO).

149. TlpumenutenbHo K moanyHkty 1 mynkra 4 crtateu 1473 'K PO B
bupMeHHOE HAaNMMEHOBAHHE HOPUIMYECKOTO JIMIA HE MOTYT BKIIIOUATHCS TaKXKe
MOJHBIE WJIM COKpAlICHHbIE HAWMEHOBAHUSI MEKIOCYJIapCTBEHHBIX COKO30B
(manpumep: CoapyxectBo HesaBucumbix I'ocymapcrs, CHI'; Epasuiickuit
sxoHOMHuYeckuii cor3, EADC, EBpA3DC).

150. TpebGoBanus k GUPMEHHBIM HAUMEHOBAHUSIM Psifia FOPUTUIECKUX JTUI]
(HampuMep, KpEeIUTHBIX OpraHuzaiuil, npohecCHOHAIBHBIX YYACTHUKOB pBHIHKA
LEHHBIX Oymar, YHUTapHbIX NPEINpPUSATUN) ONpeaeieHbl He TOJbKO cTatbeit 1473
['K P®D, HO ¥ WUHBIMU 3aKOHAMH, BBOJASIIMMHU JOTOJHUTEJIbHBIE TPEOOBaHUS K
(GUpPMEHHBIM HAMMEHOBAHMSIM TaKUX IOPUIWYECKUX UL (Hampumep, CTaTbs 7
denepanpHoro 3akona ot 2 aexadops 1990 roma Ne 395-1 «O Gankax u OaHKOBCKOM
nestenpHOCTHY, DenmepanbHblii  3akoH or 22 ampemst 1996 roma  Ne 39-03
«O peIHKE TIECHHBIX Oymar», cratest 4 deaepanbHOTo 3aKkoHA OT 14 HOsO0ps 2002 roga
Ne 161-®3  «O  rTOCYHapCTBEHHBIX M MYHHUIMOAIBHBIX  YHUTAPHBIX
MPEATPUATUIX) ).

151. B cuny nysnkta 3 crateu 1474 T'K PO 3amure mnOIIEKUT
UCKIIIOUUTETFHOE TPaBO Ha (PUPMEHHOEC HAWUMEHOBAHHME IOPHIUYECKOrO JIUIIA,
paHbII€ JPYroro BKJIYEHHOr0O B EIWHBIA  TOCyZapCTBEHHBIMA  PEECTP
ropunnueckux nui (ganee — EI'PHOJI), BHe 3aBUCHMOCTH OT TOro, Kakoe u3
IOpUIMYECKUX JIUI] PAHbIIIE MPUCTYIHIO K COOTBETCTBYIOIIEH JEATEIbHOCTH.

Bmecte ¢ Tem B 3amure mnpaBa Ha (UPMEHHOE HaWMEHOBAHHE
IOpUJIMYECKOTO JIMIA, paHblie Japyroro BkiatoueHHoro B EI'PHOJI, moxer ObITH
oTkazaHo Ha ocHoBaHuu ctathu 10 'K P®, ecnu Oyner ycTaHOBIEHO, YTO 3TO
JUI0 HAyall0 3aHUMAThCS KOHKPETHBIM BHJOM JIESITEIBHOCTH C  IEJIbIO
BOCIIOJIB30BAThCSl peMyTaluend Jula, KOTOPOE TaKyl JESTEebHOCTh Havallo
OCYILECTBIISITh PaHEE.
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152. TpeboBanue IPEKPATUTh YICII0JIb30BAHUE (bupMEeHHOTO
HAaUMEHOBAHHUSA, TOXKIECTBEHHOTO (PMPMEHHOMY HAaUMEHOBAHMIO MIPABOOOIaAATENS
WIM CXOJHOI'O C HUM JIO CTEIIEHHU CMEUIEHUS, B OTHOIIEHUH BHUJIOB JIE€SATEIbHOCTH,
aHAJIOTUYHBIX BUJAM JIEATEIHHOCTH, OCYIIECTBISIEMBIM MPAaBOOOIAATENIEM, WIIH
U3MEHUTh (UPMEHHOE HAMMEHOBAaHHE, a TaKKe€ BO3MECTUTH MPaBO0OIaAATETIO
NpUYUHEHHBIE YOBITKH B cuiy myHKTa 4 cratbu 1474 'K PD moxer 3asBUTH
TOJIBKO MPaBO00JIaaTENb.

B xone paccMoTpeHuss COOTBETCTBYIOIIETO CIOpa CYAOM JOJDKHO OBITh
YCTAHOBJICHO, YTO HCTEIl U OTBETUYHMK HMMEIOT TOXKIECTBEHHBIE WM CXOAHBIE 0
CTENIEHU CMEIICHUS (UPMEHHBIE HAUMEHOBAHMS M (PAKTUYECKU 3aHUMAIOTCS
KOHKPETHBIMU YCTAHOBJIEHHBIMU CYJIOM aHAJOTUYHBIMU BUAAMU JEATEIBHOCTH.

Paznuuue opraHu3alMOHHO-TIPaBOBOM (OPMBI KaK YacTh (UPMEHHOTO
HAaMMEHOBAaHUA HCTIIA U OTBETYMKAa caMO MO ce0e He CBUIETEIbCTBYET 00
OTCYTCTBUHU HapyIlIEHHU MpaBa Ha ((JUPMEHHOE HAMMEHOBAHUE.

TpeboBaHue 0 MPEKpAIICHUH HCIOJIb30BaHUSI (PMPMEHHOTO HAMMEHOBAHUS
MOXET OBITh YJOBJIETBOPEHO, €CJIH HApPYIIEHHE HMEET MECTO Ha MOMEHT
BBIHECEHUS CY/IOM PEILICHHS.

[Ipu »TOM BBIOOp croco0a MpeKpaumeHus: HaApPYLIEHUsS HCKIIOYUTEIBHOIO
npaBa — MpEeKpalieHNe UCIOJIb30BaHUS (PUPMEHHOTO HAMMEHOBAHUS B OTHOUIEHUH
KOHKDETHBIX OIpPEACIICHHBIX CYJIOM BHJOB JEATEIBHOCTH WM H3MEHEHHE
bupMeHHOTO HauMEHOBaHMs B cuily nyHkTa 4 cratbu 1474 TK P® (B penakiuu
®epnepanbHOro 3akoHa Ne 35-D3) — npuHAAJIEKUT HE UCTIY, 4 OTBETYUKY. B cBsA3M
C 3TUM B PE30JIIOTUBHON YaCTU PELICHUs Cy/a, YCTAHOBUBIIETO (DAKT HApPYLICHHUS
npaBa Ha (UPMEHHOE HAaMMEHOBAHHME MCTIIA, YKA3bIBAETCS HA 3alpeT OTBETUUKY
OCYLIECTBJIATh  ONPENEICHHBbIE BUABI JEATEIBHOCTH TOJ  ONpPEIEICHHBIM
(bupMeHHBIM HauMeHOBaHUEM. BpIOOp cmocoba HMCMOJHEHUS TaKOro pPEIIeHHS
CyJla OCYLIECTBISETCS OTBETYMKOM Ha CTaJMM UCTIOIHEHUS PELICHUS Cya.

HckoBasi JaBHOCTh paclpoCTpaHseTCcs Ha TPeOOBaHUS O BO3MEIICHHUH
yOBITKOB, TMPUYMHEHHBIX HENPABOMEPHBIM  HCMOJIb30BAHUEM  (DUPMEHHOTO
HAaMMEHOBaHUS.

Oprany, OCYUIECTBIISIOIIEMY roCyapCTBEHHYIO pPErUCTpaLUIo
IOpUIMYECKUX JIML, HA OCHOBaHUM NyHKTa 5 ctatbu 1473 'K P® npenocraBineHo
IPaBO MPEIbSIBUTH B CYJl TOJBKO UCK O MOHYKICHUH K U3MEHEHUIO (PUPMEHHOTO
HAaUMEHOBAHHUA M TOJBKO B TOM Clydae, €cliu (pUpMEHHOE HaMMEHOBaHHUE
IOPUIMYECKOTO JIMIIa HE COOTBETCTBYET TPEOOBAaHUSAM IYyHKTOB 3 uiu 4 3ToOi
ctaTb. TakoW WCK MOXeT OBbITh TpeAbsBICH B CyH, TMOKa JIEHCTBYET
UCKJIIOYUTENFHOE MPaBo Ha ((MPMEHHOE HAMEHOBAHUE.

WupiM 5unam mpaBo TpeOOBaHHS OT IOPUAMYECKOIO JIMIA MPEeKpaIeHHUs
HapyleHus nonoxenui naparpada 1 rinasel 76 'K PO He npegocraiieHo.

153. B Poccuiickoit ®deaeparuy MOMJICKUT OXPaHE MCKIIOUUTEIBHOE
npaBo Ha (UPMEHHOE HAMMEHOBAaHUE B TOM YHMCJIE MHOCTPAHHBIX HOPUAMYECKHUX
1 (ctatbst 8 [lapukckoil KOHBEHLIUN).
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IIpaBo Ha TOBapHbIii 3HAK U MPABO HA 3HAK 00C/IYKUBAHUSA

154. B cuny nyHkra 1 crateum 1484 'K P® wuCKIIOYMTENBHOE MNpPaBO
WCIIOJIb30BAaHUSI TOBApHOIO 3HAKa NPUHAMICKHUT JIMIY, HAa HMS KOTOPOIrO
COOTBETCTBYIOIIHI TOBAPHBIN 3HAK 3apETUCTPUPOBAH (ITPaBOOOJIAIATEIIO).

CrnenoBarenbHO, JUILY, HA UM KOTOPOI'O 3apErvCTPUPOBaH TOBApHBIN 3HAK,
HE MOKET ObITh OTKa3aHO B 3all[UTE MpaBa Ha TOBAPHBIN 3HAK (J1aXe B CiIyvae, €Cu B
Cyll MPEACTABISIIOTCA J0KA3aTeNIbCTBA HEMPABOMEPHOCTH PETUCTPALIMA TOBAPHOTO
3HaKa) J0 MPU3HAHUA MPEIOCTABICHUS MPABOBOM OXpaHbl TAKOMY TOBAPHOMY 3HAKY
HEJICHCTBUTEILHBIM B TIOPAJIKE, MpeaycMOTpeHHOM ctatbel 1512 'K PO, wmum
MIPEKPALLIEHUsI TIPABOBOM OXpaHbl TOBAPHOIO 3HAKA B IOPSAIKE, YCTAHOBIEHHOM
crarbed 1514 'K PO.

BwMmecte ¢ Tem cyz BOpaBe OTKa3aTh JIMILy B 3alllUTE €ro MpaBa HA TOBAPHBINA
3HaK Ha ocHoBaHuu ctatbM 10 ['K P®, ecnm mo marepuanam jnena, MCXons W3
KOHKPETHBIX  (DaKTHUECKUX  OOCTOSITENBbCTB, JIEHCTBHS IO  MPUOOPETEHUIO
COOTBETCTBYIOILIETO TOBAapHOrO 3HaKa (MO TOCYAApCTBEHHOM pErucTpanuu
TOBapHOTrO 3HaKa (B TOM 4YHCJIE€ MO IOjJaye 3asBKM Ha TOBAapHBIA 3HAK), IO
NPUOOPETEHUIO HWCKJIIOYUTEIBHOIO IpaBa Ha TOBAPHBIA 3HAK Ha OCHOBAaHUU
JIOTOBOPa 00 OTUYK/IEHUH UCKITIOYUTEIBHOIO MPaBa) WK ASUCTBUS IO TIPUMEHEHHUIO
KOHKPETHBIX MEp 3alIUThl MOTYT ObITh KBaIM(DPUIIMPOBAHBI KaK 3JI0YMOTpeOIeHre
IIPABOM.

Heucnonbs3oBanue TOBapHOro 3Haka mpaBooOagaresieM, oOpalarommumcs 3a
3aIIMTON TPUHAUIEKALIETO €My IpaBa, caMO IO ce0e He CBUJAETENBCTBYET O
3JI0YTIOTPEOJICHUHN TIPABOM.

155. B cuny crateu 1480 I'K P® peructpamusi TOBapHBIX 3HAaKOB B
['ocynapCTBEHHOM peecTpe TOBAapHBIX 3HAKOB W 3HAKOB OOCIYyXHUBaHUS
Poccuiickoit @enepaunn (ganee — ['ocy1apCTBEHHBIN peecTp TOBapHBIX 3HAKOB)
ocyuiecTBisiercsi PocrmareHToM B MOpsiAKE, YCTAHOBJIEHHOM IyHKTOM |
cratbu 1503 'K PO.

[lo cmbicny monoxenud myHkra 1 craten 1477, cratem 1481, mynkra |
cratbu 1484 T'K P® o0o3HaueHHe, KOTOpPOE 3asBICHO Ha TOCYJIapPCTBEHHYIO
pPEruCTpalMio U MPOXOAUT IKCHEepTU3y B PocnaTeHTte, 10 AaThl €ro perucTpauuu B
["'ocynapCTBEHHOM peecTpe TOBAPHBIX 3HAKOB TOBAPHBIM 3HAKOM HE SIBJISIECTCS.

[Tonoxxenust crarbu 1491 I'K P® nHe Moryr ObITh paclieHEHBI Kak
CBUJIETEJIBCTBO TOI0, YTO JECWCTBUS, COBEPLIEHHBIE JO AAThl TOCYAapCTBEHHOU
pErucTpalii TOBAPHOTO 3HAaKa B ['OCYJapCTBEHHOM pPEECTPE TOBApHBIX 3HAKOB,
ABJISIIOTCS. HAPYLIEHUEM HCKITIOUUTEIBLHOTO MpaBa Ha TOBAPHbBIN 3HAK.

Hcnonp3oBaHue TpPeTbUMH JMIIAMH O003HAUYEHUS, TOXJICCTBEHHOTO WIIN
CXOJIHOTO JI0 CTENEHU CMEUICHHs C 3asBJICHHbIM Ha PETUCTPAIMIO B KayecTBE
TOBApHOTO 3HAaKa O0O3HAYCHUEM, B IMEPHUOJI MEXKAY JaTOW MOAaud 3asBKU (AaToi
NPUOPUTETA) U JTATOM PETHCTpallMd ATOr0 TOBAPHOTO 3HAKa HE MOXKET CUMTAThCA
HapyIIEHUEM UCKIIIOYUTEIBHOTO MpaBa Ha TOBAPHbIHN 3HAK.

Jlara mopauu 3asBKM CIY>KUAT JIMIIb MOMEHTOM OTCU€Ta CpOKa JeHCTBUs
VCKJIIOYMTENIBHOTO TpaBa U OMNpENENseT cornacHo NyHKTy | cratem 1494 I'K PO
JaTy IPUOPUTETA (B YaCTHOCTH, B LIEJISIX IPUMEHEHUS MyHKTa 6 ctatbu 1483 'K PO).
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156. CrnocoObl HCIONB30BaHHUA TOBAPHOTO 3HAKa, BXOMSIIME B COCTaB
VCKIIFOUNUTEIBLHOTO MpaBa B CUILy MOJ0KeHUH MyHKTOB 1 1 2 ctateu 1484 I'K PO,
HE OIPaHUYMBAIOTCS JIMILIb U3TOTOBJIEHUEM TOBAPOB C Pa3MEUIEHUEM Ha HUX 3TOrO
TOBAapHOI'O 3HAaKA.

Tak, wm3roroBneHwe TOBapa B (opMe TOBApHOrO 3HAKa (B TOM YHCTE
TPEXMEPHOI'O TOBapa, BOIUIOMIAIOIIETO JIBYXMEPHBIA TOBAapHBIA 3HAK) SIBISETCSA
CIIOCOOOM HCTOIB30BAHMS TOBAPHOTO 3HAKA.

HcknrountenbHoe TpaBO MpPaBoOOJIaaTeNsl OXBATHIBAET B UHUCIE MPOYUX
pacmpocTpaHeHue (B TOM 4HCIE MPEMIOKEHHE K MpoJaxe), a TakKe BBO3 Ha
tepputoputo Poccuiickoit ®@enepanuu, XpaHEHUE WM TEPEBO3KY C IENBIO
BBEJCHUSA B TPaXIAaHCKUM 000poT Ha Tepputopuu Poccuiickoit deneparuu
TOBapa, B KOTOPOM (2 paBHO Ha ATUKETKAaX, YIaKOBKE, TOKYMEHTAIUU KOTOPOIO)
BBIPAKEH TOBAPHBIN 3HAK.

Bwmecte ¢ Tem Takue neHCTBUS, KaK MPUOOPETEHUE TOBapa, B KOTOPOM
BBIPAKEH TOBAPHBII 3HAK, HE3aBUCUMO OT LI€JIM MPUOOPETEHUs, & PABHO XpAHEHHE
WIM TEepeBO3Ka TAaKoro ToBapa 0e3 LEeIu BBEACHUS B TPaKIAHCKUI 00OpOT Ha
tepputopun Poccuiickonr dPenepanuu, HE HApPyIIAOT HCKIIOYNATEIIBHOE IIPaBO
npaBooOIaaaTes.

N3rortosienue, XpaHeHUE, IEPEBO3KA TOBApa TPETHUM JIMIIOM I10 JOTOBOPY C
IpaBooOaAaTENEM SBISAIOTCA CHOCOOAMU OCYIIECTBICHHUS HCKIIOUYUTEIBHOTO
IpaBa caMUM IIPaBooOJIagaTeNeM.

157. C yuerom mnynkta 1 crateu 1477 u cratbu 1484 T'K PO
UCITOJIb30BAaHUEM TOBApPHOI'O 3HAKa ITPU3HAETCA €ro HCIOJb30BAHHUE JUIS LIEJIEeH
WHJVMBUAYaJW3allMd TOBApOB IOPUAMYECKUX JUI WIM HHIWBUIYAIbHBIX
MpEANPUHUMATENEN.

B cBsi3u ¢ 3tuM ynotpeOieHue clioB (B TOM YHUCJIE UMEH HapHIATEIbHBIX),
3apErUCTPUPOBAHHBIX B KAuECTBE CJOBECHBIX TOBAPHBIX 3HAKOB, HE SIBIISIETCS
UCIIOJIb30BAHUEM  TOBAapHOrO  3HAKa, €CIM  OHO  OCYIIECTBISIETCS B
o01IeynOTPEeOUTENIHHOM ~ 3HAQYeHWUHW, HE Ui LeJied  WHAWBUyaTu3aluu
KOHKPETHOTO TOBapa, paboThl WM yciayrd (B TOM 4Yucie crnoco0amu,
nepevrcieHHbIMU B MyHKTe 2 ctaThu 1484 'K P®), nHanpumep, B MUCbMEHHBIX
nyOJIUKaIUAX UM YCTHOU PEYH.

158. TpebGoBanue o0 TmpeceueHUHU HapymieHus (MOAMYHKT 2 TmyHKTa |
ctatbu 1252 T'K P®), BbIpaxarmerocs B HEMNPaBOMEPHOM HCIOJIb30BAHUHU
JOMEHHBIX HMEH, TOXJIECTBEHHBIX WJIM CXOIOHBIX 1O CTENEHU CMEUIEHUS C
TOBAapHBIM 3HAKOM (TOAMYHKT 5 myHkTa 2 ctathu 1484 'K P®), moxer ObITh
3adBJICHO B BHJE TpeOOBaHMsS O 3alpeTe HCIOJb30BaHUS JOMEHHOTO HMEHH
OTpeJieieHHBIM 00pa3oM (Hampumep, 00 O0sS3aHuHM yAaTuTh HHGPOPMALUIO O
KOHKPETHBIX BHJAX TOBapOB HA COOTBETCTBYIOUIEM CalTe WM MPEKPATUTh
aZpecaliyio Ha TaHHBIA CalT).

[To obmemy npaBuily, HApyIIEHUEM HCKIOYUTEIBHOTO MpaBa Ha TOBAPHBIM
3HAK SIBJSETCS (PAKTUYECKOE UCTIOIb30BAHUE JOMEHHOTO UMEHU, TOXKIECTBEHHOTO
WM CXOAHOTO JI0 CTENEHU CMEIIEHHS C TOBAPHBIM 3HAKOM, B OTHOIIIEHHH TOBAPOB,
OJTHOPOJHBIX C TEMH, JJII KOTOPBIX MpPENOCTaBl€HA MpaBOBasi OXpaHa ATOMY
TOBAPHOMY 3HAKYy.
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Bmecte ¢ Tem mpaBoBas oxpaHa OOIIEM3BECTHOTO TOBAPHOTO 3HAKa
pacnpocTpaHseTcss TakKe Ha TOBaphl, HE OJHOPOJHBIE C TEMH, B OTHOIICHUU
KOTOPBIX OH TIPH3HAH OOIIEHU3BECTHBIM, €CIU HCIOJb30BAaHUE APYTUM JIUIIOM
TOTO TOBApHOTO 3HAaKa B  OTHOIICHWW YKa3aHHBIX TOBapoB  Oymer
acCOLMUPOBATLCSA y MOTpeduTeseil ¢ obnagaTesieM HUCKIIOYUTENBHOTO MpaBa Ha
OOIIEN3BECTHBIA TOBAPHBIM 3HAK W MOXKET YIIEMUTh 3aKOHHBIE WHTEPECHI TAKOTO
obmamarens (myHktr 3  crareum 1508 T'K P®). I[lostomy HapymieHrnem
UCKIIIOUUTEIFHOTO MpaBa Ha OOIIEM3BECTHBIM TOBAPHBIN 3HAK MOXKET SIBIATHCS HE
TOJIBKO MCTOJB30BAHUE IOMEHHOTO UMEHHU, HO U caM M0 cebe PakT perucrpanuu
JIOMEHHOTO MMEHH, TOXIECTBEHHOTO 3TOMY OOIIEM3BECTHOMY TOBAPHOMY 3HAKY
WM CXOJHOTO C HUM JI0 CTETIEHHU CMEIICHUSI.

JleficTBUsA agMUHUCTpaTOpa MO MPUOOPETEHUIO IMpaBa Ha JOMEHHOE UMs
(B TOM YHCJIE C YI4ETOM OOCTOSTEIBCTB MOCIEAYIOMIETO €T0 UCTIOIb30BaHUS) MOTYT
OBITH MPU3HAHBI AKTOM HEJOOPOCOBECTHOM KOHKYpeHIIMU. B 3TOM ciyuae ucxons
U3 TeJIeH perucTpanuu JOMEHHOTO UMEHH HApYIICHHUEM HCKITIOYUTEIBHOTO TIpaBa
Ha TOBApHBIN 3HAK MOKET OBITh IPU3HAHA caMa 10 ce0e TaKas PerucTpaItusl.

Ecnmm  wapymieHmeM  HCKIIOYUTENBHOTO  TIpaBa MPU3HAHO  HMEHHO
MpuOOpETeHUE TIpaBa Ha JOMEHHOE WM, CYJOM MOXXET OBITh YIOBJIETBOPEHO
TpeboBaHuEe 00 00sI3aHUK aHHYJIUPOBATH COOTBETCTBYIOIIYIO PETUCTPALIUIO.

159. TpebGoBanwe o TpeceyeHUH JCHUCTBUM, HAPYIIAOIIUX IIPaBO Ha
TOBAapHBIM 3HAK M BBIPAKAIOIIUXCS B HE3aKOHHOM HCIIOJIb30BAaHUU JIOMEHHOTO
uMeHu (mommyHKT 2 myHkTa 1 crateu 1252, mommyHkr 5 myHkra 2 crateu 1484 T'K PD),
MOKET OBITh TPEABIBICHO K aJIMHUHUCTPATOPY COOTBETCTBYIOUIETO TOMEHHOTO
UMEHHU.

TpeGoBanue O BO3MEIIEHHH YOBITKOB 3a HE3aKOHHOE HCIOJIb30BAHUE
TOBApHOTO 3HaKa B JOMCHHOM WMEHH, a pPaBHO TpeOOBaHWE O B3BICKAHUU
KoMIleHcauu (moanyHkT 3 myHkTta 1, myHKT 3 crarbu 1252 'K P®) moxeT ObITh
MPEABSBICHO K aIMUHHACTPATOPY COOTBETCTBYIOMIETO JOMEHHOTO HMEHH H K JIHILY,
(aKTHYEeCKH MCIOJIb30BABIIEMY JIOMEHHOE MMs, TOKJISCTBEHHOE WMJIU CXOJTHOE JI0
CTCTICHU CMEIIECHUS C TOBAapHBIM 3HAKOM, B OTHOIICHHWU TOBAPOB, OIHOPOJIHBIX
TEeM, Ui WHANBUAYATU3AIUH KOTOPBIX 3apETHCTPUPOBAH 3TOT TOBAPHBIM 3HAK.
[Ipu »TOM Takwe nMIla OTBEYAIOT Mepen MpaBooOiamareneM coiumapHo. [Ipu
HAJIMYUA COOTBETCTBYIOIIMX OCHOBAaHUW aIMUHUCTPATOP JOMEHHOTO WMEHH
BIIPaBE MPEABSIBUTH PETPECCHOE TPEOOBAHUE K JIHILY, (DAKTUYECKH PA3MECTUBILIEMY
uHpopMaIuioo 00 OJHOPOJIHBIX TOBAapax Ha COOTBETCTBYIOIIEM pECypce CETH
«/HTEpHET» MOJT CIOPHBIM JOMEHHBIM UMEHEM.

[To xomaTalicTBy HWCTIIa JaHHBIE OO0 AAMHUHUCTPATOPE JTOMEHHOTO WMEHH
UCTPEOYIOTCS y PETHCTPaTOpa JOMEHHOTO UMEHHU B TOPSIKE, MPETyCMOTPEHHOM
cratbeii 57 I'TIK PO, cratweit 66 AIIK P®D.

160. Ilo TpeGoBaHUIO O TpECEYEHWUU ACHCTBUM, HAPYIIAOIIUX IMPaBO Ha
TOBApHBIM 3HAK M BBIPAKAIOIIMXCS B HE3aKOHHOM HCIIOJb30BAHUM JOMEHHOTO
UMEHH, B IEIIX TNPEIOTBpAIICHHUS NPUYMHCHHUS 3HAYUTEIHLHOTO yIiepOa
3asIBUTEII0 MOTYT OBITh NMPUMEHEHBI 00eCIeunTeIbHbIC MEPHI, HAlpaBJICHHbIC Ha
COXpaHEHHUE CYIICCTBYIOIIETO COCTOSHHUS OTHOIICHUH MEXKIy CTOpPOHAMH, B
YaCTHOCTU  3amlpeT AaJAMUHUCTPATOPY COBEpIIaTh Kakue-mubo  JeHCTBUS,
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HanpaBJIeHHbIE HA OTKa3 WJM Iepenady MpaB aIMUHUCTPUPOBAHUSA JOMEHHOTO
UMEHH, BKIIOYash CMEHY pErucCTpaTopa, a Takke 3alpeT perucTparopy
aHHYJIMpPOBaTh JOMEHHOE UMsA M TepelaBaTh TMpaBa aJIMUHUCTPUPOBAHUS
JIOMEHHOTO UMEHHU JPYTroMy JIHILY.

Jis mpuMeHeHus oOecredYuTeNbHBIX Mep He TpeOyeTcsl MpeacTaBleHUs
JI0OKa3aTesibcTB B 00BbeMEe, HEoOXOAMMOM Juisi OOOCHOBaHUS TpeOOBaHUN U
BO3P@XEHUN CTOPOHBI MO CyllecTBy cnopa. OOs3aTeNnbHBIM  SBISETCS
IpEJICTaBICHUE 3asBUTENEM  JIOKA3aTE€IbCTB  HAJIMUYUS  OCHOPEHHOIO  WJIU
HapyIICHHOI'O TpaBa, a TAaKKe ero HapymieHus. Mcxoas u3 3Toro J0CTaTOYHBIM
SBIIICTCS. TPEJCTABICHUE 3asBUTENIEM JI0Ka3aTeJIbCTB HAJIWYMUS Yy HEro Ipasa Ha
TOBAapHBII 3HAK, a TAKXXE €ro HapyIIeHUs U 0OOCHOBaHUs NMPUYMHBI 0OpaIleHUs C
TpeOOBaHMEM O TMpUMEHEHMH obecreuntenbHbIx Mep. He  Tpebyercs
NPEICTaBICHUS OTACIBHBIX JOKAa3aTENbCTB TOTO, YTO HEMPUHATHE YKa3aHHBIX B
HACTOAIIEM IYHKTE OOECIEUMTENbHBIX MEp MOXKET 3aTPyAHUTh WM CAENaTh
HEBO3MOKHBIM MCIOJHEHHUE Cy/1Ie0HOT0 aKTa Mo CYIIECTBY CIOpa.

161. Ecnm  HECKOJBKO  JHUI[  3apeTUCTPUPOBATM B OTHOIICHHUU
HEOJHOPOJHBIX TOBAapOB B  KadecTBE TOBAapHBIX 3HAKOB 00O3HAYCHUE,
UCTIONb3yeMOE OJHUM U3 HHUX KaK JIOMEHHOE HMs, HEOOXOAWMO YUUTHIBAThH
CJIEyIOLIEE.

TpeboBanue 0 TpPEeKpalleHUH HCIOJIB30BAHUA JOMEHHOIO HUMEHH,
3adBJICHHOE OJHMM W3 oO0OyajgaTesied mpaBa HAa TOBapHbIM 3HAaK K JIPYyromy
o0najnaTenio mpaBa HAa TOBApHBIM 3HAK C TaKUM k€ OOO3HAUEHHUEM, IOJUICKUT
YIOBJIETBOPEHUIO B CIy4ae, €ClU JMIO, 3apErHCTPUPOBABIICE JTOMEHHOE HMH,
(dakTUYecKu UCHOJIb3YEeT €ro B OTHOIIEHMM TOBAapoOB, IS KOTOPBIX 3TO
0003Ha4YEHUE 3aPETUCTPUPOBAHO MHBIM JIMIIOM B KAUECTBE TOBAPHOIO 3HAKA.

162. Cornmacio mnynkty 3 crateu 1484 T'K P® Hukto He BmpaBe
UCIIOJIb30BaTh 0€3 pa3pelleHus] MpaBooOIaaaresiss CXOAHbIE C €ro TOBAPHBIM
3HaKOM 00O3HA4YeHHsI B OTHOIIEHWU TOBAPOB, ISl MHIWBHUIYaTU3allMHd KOTOPBIX
TOBApHBII 3HAK 3apETUCTPUPOBAH, UM OJHOPOTHBIX TOBAPOB, €CIH B PE3yJIbTaTe
TaKOTO UCTIOJIh30BAaHUS BO3HUKHET BEPOSTHOCTH CMEIICHUSI.

Jlns ycraHoBieHus ¢akTa HApyMIEHUS JOCTAaTOYHO OIMACHOCTH, a He
peaIbHOTO CMEIICHUs TOBAapPHOTO 3HaKa W CIOPHOTO 0003HAYEHHS] OOBIYHBIMU
NOTPEOUTEISIMU COOTBETCTBYIOLIMX TOBapoB. [Ipum 3TOM cMelieHHe BO3MOXKHO,
€clii B IIEJIOM, HECMOTPSI Ha OT/AEJbHBIE OTJIMYUS, CIIOPHOE 0003HAUEHHUE MOXKET
BOCIPUHUMATHCS YKa3aHHBIMU JIMLIAMU B KAU€CTBE COOTBETCTBYIOIETO TOBAPHOTO
3HaKa WIM €CJIM MOTPEeOUTENb MOXET IojiaraTh, YTO 00O3HAUEHUE HCIIOJIb3YEeTCs
TEM K€ JIMIOM WJIU JIMLAMH, CBA3aHHBIMHU C JIULIOM, KOTOPOMY NPUHAIJICKUT
TOBapHBIN 3HAK.

BeposiTHOCTh CMelIeHusi TOBapHOTO 3HaKa W CIOPHOTO OOO3HAYCHUS
OTIPENIENSAETCS HCXONs W3 CTENeHH CXOJCTBA O0O3HAaUYEGHWH W  CTENEHH
OJTHOPOJHOCTH TOBApOB I YKa3aHHBIX JHI. [Ipu 3TOM cMerieHne BO3MOXKHO H
MIPU HU3KOM CTETEeHW CXOJCTBA, HO WJISHTUYHOCTU (WJIM OJM30CTH) TOBApOB WJIU
IpU HU3KOW CTEMEHW OJHOPOJHOCTA TOBApOB, HO TOXKIECTBE (MJIM BBICOKOM
CTEIEeHU CXOJCTBA) TOBAPHOTO 3HAKA U CIIOPHOI'0 0003HAYCHUSI.
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OAHOPOAHOCTh TOBAapOB YCTAaHABIMBACTCA MCXOAS M3 MPUHIUIHAIBHON
BO3MOXXHOCTH BO3HHUKHOBEHHMS y OOBIYHOTO MOTPEOUTENS] COOTBETCTBYIOIIETO
TOBapa TMPEACTABICHUS O MNPUHAMICKHOCTH OTUX  TOBAPOB  OJHOMY
npousBoauTento. [Ipu 3ToM cyn yuuThIBaeT poj (BUI) TOBApOB, UX Ha3HAUYCHUE,
BUJ] MaTepuaia, U3 KOTOPOTO OHH HM3TOTOBJICHBI, YCIOBHS CObITa TOBapOB, KPYT
notpeburesneii, B3aUMOJIOMOJIHIEMOCTh WM B3aUMO3aMEHSEMOCTb M JIPYTHE
00CTOSITENIbCTBA.

VYcraHOBIEHHE CXOJCTBAa OCYIIECTBISCTCS CYAOM IO  pe3ysibTaram
CpaBHEHHUS TOBAPHOTO 3HaKa W O0O3HayYeHUs (B TOM YHUCIE MO TpadUuyecKoMy,
3BYKOBOMY M CMBICIIOBOMY KPUTEPHUSIM) C YUYETOM MPEACTABICHHBIX CTOPOHAMU
JTI0Ka3aTesIbCTB 110 CBOEMY BHYTpEeHHEMY yOexaeHuto. [Ipu 3ToM cyj yuuThIBaeT, B
OTHOIIEHUM KAaKUX DJJIEMEHTOB MMEETCS CXOJCTBO — CHJBHBIX WU CIHA0BIX
AJIEMEHTOB TOBApHOTO 3HaKa W 00o3Ha4deHHs. CXOACTBO JHINb HEOXPaHSIEMBIX
3JIEMEHTOB BO BHUMaHWE HE PUHUMAETCS.

CriennanbHBIX 3HAHUM /I YCTAHOBICHHS CTETICHU CXOJICTBA 0003HAYCHHIA
Y OJTHOPOJHOCTH TOBapOB HE TpeOyeTcs.

[Ipy HamMUYUK COOTBETCTBYIOUIMX JIOKA3aTEIbCTB CYI, OIpeaemss
BEPOATHOCTH CMENICHUS TOBAPHOTO 3HAKA M CIIOPHOTO 0003HAYCHUS, OIICHUBACT U
WHBbIE 00CTOSITENHECTBA, B TOM YHCIIE:

UCIIOJIb3YyeTCST JIM TOBApHBIM 3HAK IMpaBooOjagaTeieM B OTHOIICHUU
KOHKPETHBIX TOBAPOB;

JUITATEIBHOCTh u o0BeM UCIIOJIb30BaHUS  TOBAPHOTO 3HaKa
paBooOJagaTeseM;

CTENEeHb U3BECTHOCTH, Y3HABAEMOCTH TOBAapHOT'O 3HAKA;

CTENeHb BHUMATEJIBHOCTH MOTpeduTeneil (3aBucdlias B TOM 4YHUCIE OT
KaTeTOPUH TOBAPOB M UX IICHBI);

HAIW4YUEe y TpaBooOianaTeisl Cepuud TOBAPHBIX 3HAKOB, OOBEIMHEHHBIX
OOIIIUM CO CIIOPHBIM 0003HAYEHUEM DJIEMEHTOM.

[Ipu ompenenreHUH BEPOSTHOCTH CMEIICHUS TaKXKE MOTYT YYHUTHIBATHCS
MIpEICTaBICHHBIE JINIIaMH, YUYACTBYIOIIUMH B Jelie, J0Ka3aTeIbCTBA (PAKTHIECKOTO
cMmerieHuss 0003HA4YeHHWs] W TOBApPHOTO 3HAaKa, B TOM YHCIE OMPOCHl MHEHHUS
OOBIYHBIX MOTPEOUTENEH COOTBETCTBYIOIIETO TOBApA.

Cyn yuyuThIBa€T BIMSHHUE CTENEHU CXOJCTBa OOO3HAUEHUH, CTENEeHU
OJTHOPOJIHOCTH TOBApOB, MHBIX OOCTOSITEILCTB HAa BEPOSTHOCTb CMEILIEHUS, a HE
Ka)KJ0r0 U3 COOTBETCTBYIOIIMUX OOCTOATEILCTB JIPYT HA APYyTa.

Pa3bsicHeHus, W3J0KEHHBIE B HACTOSIIEM IYHKTE, MPUMEHSIOTCS B TOM
yucie B OTHOIIEHUH myHKTa 6 ctaten 1483 I'K PO.

163. B cuny crateu 1486 'K P® mpaBoBas oxpaHa TOBapHOTO 3HaKa
MOXKET OBITh TpEKpalieHa JAOCPOYHO B OTHOIICHHH BCEX TOBAPOB WM YacTH
TOBapOB, JUISI MHAWBHUyaM3allMd KOTOPBIX TOBAapHBIA 3HAK 3aperuCTPUPOBaH,
BCJICICTBHE HEUCITOJIb30BaHUS TOBAPHOTO 3HAKA HETIPEPHIBHO B TEUCHHE TPEX JIET.
Pemenne o g0CpOYHOM TpEKpaIIeHWH MPABOBOW OXpaHbl TOBApHOTO 3HAaKa
NPUHUMAETCS CYyJIOM B CIy4ae HEUCIIOJIb30BaHUS MpaBooOagaTesieM TOBAPHOTO
3HaKa B OTHOIIEHWU COOTBETCTBYIOIIMX TOBApOB, IS WHIWBUIyaTU3allUU
KOTOPbIX  TOBapHBIM  3HAK  3apEeTUCTPUPOBAH, B TEYEHUE TpeX  JIeT,
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HEIMOCPEJICTBEHHO TNPEIIISCTBYIONUX JlaTe€ HaNpaBJICHHUs] MPaBOOOIIATATENIO
MIPEIIOKECHISI 3aMHTEPECOBAHHOTO JIUTIA.

Cwmena npaBooOnagaTenss B XOJI€ paCCMOTPEHHUs CIoOpa B CyJle HE BIICUYET
HEOOXOMMOCTH HAIMPAaBICHUS HOBOTO MPEJIOKEHUS 3aWHTEPECOBAHHOTO JIMIA U
W3MCHEHHSI TeproAa HCIIOJIb30BAaHUS TOBAPHOTO 3HAKa, KOTOPBIN IOJICKUT
OIICHKE. YUYUTBHIBACTCS WCIOJIL30BAHUE WM HEUCIIONH30BAHUE KOHKPETHOTO
TOBApHOT'O 3HAaKa JIIOOBIMH TIPaBOOOJIAIATENIIMU B TPEXJICTHUH TIEPHOI,
MIPEIISCTBYIOMIUM JaTe HAMPABJICHUS MPEJIOKEHUS 3aMHTEPECOBAHHOTO JIUIIA, 3a
KOTOPBIM TIOCJIEIOBAJIO OOpaIlieHue B CY/I.

164. Vcnonp3oBaHWEM TOBApHOTO 3HaKa s Iiened cratbu 1486 'K PO
MIPU3HACTCA B YHUCJIE MPOYETO HCIOJb30BAaHHUE TAKOI'O 3HAKa ¢ M3MEHEHHUEM €ro
OTJICJIbHBIX JJEMEHTOB, HE MEHSIOIIUM CYIIeCTBa TOBAPHOTO 3HAKa M HE
OTPaHUYHMBAIONTAM OXpaHy, MPEAOCTABICHHYIO TOBAPHOMY 3HAKY.

[Ipu wucnomp30BaHUM OOO3HAYEHUS, 3aPETHUCTPUPOBAHHOTO B KA4eCTBE
TOBApHOTO 3HAKa, ¢ M3MEHEHHWEM OTACIBHBIX 3JIEMEHTOB CYJOM JOJDKHA OBITH
MIPOBE/ICHA OIICHKA HAJWYMsl WM OTCYTCTBHS CXOJICTBA TOBAapHOTO 3HAKa M
WCITOJIB3yeMOT0  0003HAYCHMsI, BOCIHPHUATHS TOTPEOUTEISIMA  HCITOIH3yeMOTO
0003HaueHNs UMEHHO KaK TOTO K€ TOBAPHOTO 3HAKA, a TAKXKE BIMSHUSI N3MCHCHUI
Ha CYIIIECTBO TOBAPHOTO 3HAKa BCIIEJACTBHE TAKOTO MCITOIH30BAHUA.

Bomnpoc o ToM, mOBNHSAIN 1 BHECEHHBIC MTPaBoo0IagaTeieM U3MEHEHHS Ha
CYIIECTBO CIIOPHOTO TOBApPHOIO 3HAKa — OCTajcsi JIM OH Yy3HaBaeMbIM
(oTmMyaeMpIM) JUUIE  OOBIYHBIX ITOTPEOHMTENEH COOTBETCTBYIOIICTO TOBapa, —
SBJISIETCS BOINPOCOM (haKkTa, KOTOPHIH yCTaHABIMBACTCSA CYJAOM IO pe3yibTaTaM
KOMIUIEKCHOT'O aHAJIM3a 3apEeTUCTPUPOBAHHOTO M UCIIOJIH3YEMOT'0 0003HAUCHHS.

165. Jlmg  mpu3HAHUA ~ OCYHICCTBISIONICTO  MPEANPUHUMATEIIBCKYIO
JEATEILHOCTh JIUIA 3aWHTEPECOBAHHBIM B JIOCPOYHOM MPEKPAIICHUN TPaBOBON
OXpaHbl TOBAPHOTO 3HAKA BCJICACTBUE €T0 HEHMCIOIb30BAHMS HEOOXOIUMO, YTOOBI
COBOKYITHOCTh ~ OOCTOSATENBCTB  JieJla  CBUACTEIBCTBOBAIA O  TOM,  HYTO
HaIpPaBJICHHOCTh MHTEPECA UCTIA 3aKII0YAETCS B MOCICIYIONIEM HCITOIh30BaHUN
UM B OTHONIICHUH OJHOPOJHBIX TOBAPOB TOXKICCTBEHHOTO WJIM CXOJHOTO [0
CTETICHU CMEIICHHS CO CIIOPHBIM TOBAPHBIM 3HAKOM 0003HAYCHHUS ¢ 00CCTICUCHUEM
€ro TMpaBOBOW OXpaHBl B KadeCTBE CPEACTBAa HWHAMBUAyaIU3aluu MO0 0Oe3
TaKOBOTO.

166. Mns  coxpaHeHHsT  MPaBOBOM  OXpaHbl  TOBAapHOrO  3HAaKa
paBo00IIaIaTellb JOJDKEH JIOKa3aTh (DakThyeckoe (He MHHUMOE) HCIIOJIb30BaHUC
TOBApHOI'0 3HAKa B OTHOIICHHWH Ka)KJIOT0 TOBapa, ISl KOTOPOTO 3aperuCTPUPOBaH
TOBapHBIM 3HAK W IO KOTOPOMY HCTEIl JIOKa3ajd CBOIO 3aWHTEPECOBAaHHOCTH B
JIOCPOYHOM TIPEKpaIeHUH IPaBOBOM OXpaHbl TOBAPHOTO 3HAaKa BCJICACTBHUE €0
HEHCITOJIb30BaHUsA, B TOM BHJIC, B KOTOPOM O3TH TOBAap WM yCJIyra Ha3BaHbBI B
CBUJICTCIHCTBE HA TOBAPHBIN 3HAK.

[Ipu ycraHOBIEHUH OOCTOSTENBCTB  HMCIOJB30BAaHUS  OCITAPUBAEMOTO
TOBApHOTO 3HAaKa OJIHOPOJHOCTh TOBAapOB W YCIAYr HE YYHTHIBACTCS, €CIU HE
JIOKa3aHa MMPOKas U3BECTHOCTH ATOT0 3HaKa. Eciim ToBapHBIN 3HAK MCTIOIB3YETCS
JUTSl MHIUBUTyaJI3allid KOHKPETHBIX TOBApPOB M B OTHOIICHUH 3THUX TOBapOB OH
SIBJISIETCS IIUPOKO M3BECTHBIM, TO MIPABOBAsi OXpaHa MOJJICKUT OCTABIICHUIO B CHJIC
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B OTHOIIEHHH TOBAapOB, OJAHOPOJHBIX TE€M, IJis HHAUBUIYATU3ALUU KOTOPBIX
TOBAPHBIN 3HAK UCTIOJB3YETCS U IMIMPOKO U3BECTEH.

167. B cumy a63ama Broporo nyHkTa 3 ctateu 1486 'K PD npu pemenun
BOIIPOCA O JIOCPOUYHOM TMPEKpaIIeHUU MPABOBOM OXpaHbl TOBAPHOrO 3HAKa
BCIICJICTBUE €r0 HEHUCIIOJIB30BAaHUS MOTYT OBITh TIPUHSATHI BO BHHMAaHHE
MpECTaBICHHbBIC MPaBOO0IagaTENEM JOKa3aTEIbCTBA TOTO, UTO TOBAPHBIIM 3HAK HE
UCITIOJIB30BAJICS TI0 HE3aBUCAIIUM OT HETO OOCTOSITEIbCTBAM.

K takoBbiM B cuity yactu 1 ctateu 19 CornamieHus o TOproBbIM aceKTaM
npaB  UHTEJUICKTyaJIbHOM  COOCTBEHHOCTHM  OTHOCATCS ~ OOCTOSITEIhCTBA,
BO3HHUKAIOIIME HE3aBUCMMO OT BOJIM BIJIAJIENIblla TOBAapHOTO 3HAKa, KOTOPbIC
CO3JAI0T MPEIMATCTBUE [UJII €r0 HCMHOJIb30BAHUS, KAK, HANPUMEDP, OTPAHUYCHHUS
UMITIOPTA WIH ApyTHUe TpeOOBaHUs IOCY/1apCTBA B OTHOILIEHWH TOBAPOB UJIU YCIIYT,
OXpaHSEMbIX TOBAPHBIM 3HAKOM.

[IpuBonumMbie mpaBooOagaTeieM OOCTOATENIbCTBA MOJMJIEKAT OILEHKE C
TOYKU 3PEHHSI 3aBUCUMOCTU UX OT BOJIM U TMOBEJICHHS CaMOro IpaBooOJianaTess
TOBAPHOTO 3HAKa, B TOM YHCIE €ro pa3yMHOCTH U JOOPOCOBECTHOCTH,
COOJIIOICHUSI MM MPETyCMOTPEHHBIX 3aKOHOJATEIILCTBOM TMOpPSJIKAa W CPOKOB
COBEpIICHUS JIEUCTBUM, YCTPAHSAIONIUX MPEHSATCTBUS ISl  MCIOJIb30BaHUS
TOBAPHOTO 3HAKa, a TaKXe MPOJIODKUTEIBHOCTH JIEUCTBUSA HCKIIIOYAIOIINX
HCITI0JIb30BAaHUE TOBAPHOTO 3HAaKa OOCTOSITENHCTB U BIMSHUS MX HA TEUCHUE CPOKA,
YCTaHOBJIEHHOTO MYHKTOM | ctateu 1486 ['K PO.

B cnyuwae ecnw cyn mpU3HaeT, UYTO HMEIHUCh YBaKUTEJIbHbIE MNPUYUHBI
HEHUCITOJIb30BAaHUS TOBAPHOTO 3HAKAa B KaKOW-IMOO OMpe/IeICHHbIN CYIIeCTBEHHBIN
MEepUOM, 3TOT NEPUOJ HE YUUTHIBAECTCS MPHU MCUHUCICHUM TPEXJETHETO CpOKa, 3a
KOTOPBIN TOJITICKHUT JIOKa3bIBAaHUIO (DAKT UCTIOIB30BAHMS TOBAPHOTO 3HAKA.

[Ipuznanue mnpaBooOsagaTenss OaHKPOTOM  YBAXKHUTENbHOW MPUUYMHOU
HEUCTOJIb30BAaHUSI TOBAPHOTO 3HAKA HE SIBJISICTCSI.

168. VckoBoe 3asBiieHHE O JOCPOYHOM MPEKPAIIEHUH MPABOBOM OXpaHBI
TOBAPHOI'0 3HAKA BCJIEJACTBUE €TI0 HEUCIOIH30BAHUS MMOJAETCS 3aMHTEPECOBAHHBIM
JUIIOM K JIMIly, SIBISIOIIEMYycCs oOJjafaTeleM MCKIIOUUTENIbHOTO IpaBa Ha
COOTBETCTBYIOIIMM TOBAPHBIM 3HAK HAa MOMEHT NpeabsaBicHUs ucka. [Ipu stom
pelieHre O JOCPOYHOM TMPEKpalleHud MPaBOBOM OXpaHbl TOBApHOIO 3HAKa
BCJICZICTBUE €T0 HEUCITOJIb30BAHUSI MOXKET OBITh BBIHECEHO TOJIbKO B OTHOIIEHUH
paBoO0IaAaTeNs, IBISIOMIETOCS TAKOBEIM HA MOMEHT BBIHECEHMSI CYJIOM TEepPBOM
WHCTAHIIUU PEIICHUSI.

[Ipu cmeHe mpaBooOIagaTENsI TOBAPHOTO 3HAKA B XOJI€ PACCMOTPEHUS Jeia
M0 HKCKYy O JOCPOYHOM MpPEKpalleHWd MPaBOBOM OXpaHbl TOBApHOIO 3HAKA
BCIIEJICTBUE  €T0  HEUCIOJb30BaHUA  MPOU3BOJMUTCS  3aME€HA  MPEKHETO
paBoo00JIa1aTelisi HOBBIM MPUMEHUTENBHO K TosioxkeHusM ctatbu 48 AIIK P® o
npoleccyaibHOM mpaBonpeeMcTBe. [Ipu 5ToM Takass 3amMeHa BO3MOXKHA MpHU
MPEJACTABICHUN JOKYMEHTOB, TMOJATBEPKIAIONIUX TEPEX0]] HCKIIOYUTEIHLHOTO
npaBa Ha TOBAapHBIM 3HAK, B TOM YHCJE MPU OTCYTCTBUM 3asBJICHUS HCTIA O
MPOIECCyalbHOM ITPaBOIPEEMCTRE.

B cinywyae HampaBiieHHMs HW3HAYallbHO TPEIJIOKEHUSI 3aWHTEPECOBAHHOTO
JUIA U MOCIENYIOUEro MPeabsaBIeHUs] TPEOOBAHUI O JOCPOYHOM MpPEKpaLEHUU
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MPAaBOBOM OXpaHbl TOBAapPHOTO 3HAKa BCJIEACTBUE €ro HEHUCIOJIb30BaHUS K
HEHAJIJIekKAIIEMY OTBETUUKY CYJl MPOU3BOJIUT 3aMEHY OTBETUMKA HA OCHOBaHUU
ctatbu 47 AIIK P® u ocTaBiseT UCKOBOE 3asiBIIEHUE 0€3 paCCMOTPEHHUS B CBSI3U C
HECOOJIOJICHUEM JTOCYJIeOHOTO TIOPSAKA YPETYIHPOBAHUS CIIOpa C OTBETYUKOM
(myHkT 2 yactu 1 crateu 148 AIIK PO).

169. B cuny wactm 1 cratem 14" ®denepampHoro 3akoma «O 3ammre
KOHKYPEHI[MU» HE JOIMYCKaeTcsl HeI0O0pOCOBECTHAs KOHKYPEHIUS, CBs3aHHAs C
NpUOOpPETEHUEM U UCIOJIb30BAaHUEM HCKIIIOUUTENILHOTO IIpaBa Ha CpejCTBa
WHMBUAYaJN3alUN.

Ucxons w3 yvactu 2 cCTaTtbu 14* ®enepanbHOro 3akoHa «O 3amure
KOHKYPEHIIMN», NpPUMEHseMOMl ¢ ydeToM niyHkTa 2 ctatbu 1513 T'K PO,
3aMHTEPECOBAHHBIM JIMIIOM (TO €CTh JIMIIOM, YbH I[paBa HapyIIEHbl aKTOM
HEJIOOPOCOBECTHOM KOHKYPEHIIMH) MOKET OBITh IOJAaHO BO3PaXEHHUE IPOTHUB
MPEOCTaBICHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKYy B CBSI3M C TE€M, YTO
JEeUCTBUSL MpaBOOOIagaTENs, CBA3AHHBIE C MPEIOCTABICHUEM MPABOBON OXpaHbI
ATOMY TOBAPHOMY 3HAKy WJIM CXOJHOMY C HHMM JI0 CTENEHU CMELICHUS JIPYyroMy
TOBAPHOMY 3HaKy, MpHU3HAHBI HEAOOPOCOBECTHOM KOHKypeHUHeH (Ipu >ToM
INpU3HAHWE  HEA0OPOCOBECTHON  KOHKYpEHUMEW  TOJBKO  JEUCTBHM  TIO
MCIIOJB30BaHUIO TOBApPHOTO 3HAKAa, HO HE IO €ro MpUOOPETEHUIO HE SBISETCS
OCHOBAHHEM OCIIAPUBAHUS MPEIOCTABICHHS TPABOBOM OXPaHbl TOBAPHOMY 3HAKY).

HenoOpocoBecTHasi KOHKYpEHIIMsI, CBsSI3aHHAs JIMIIb C NPUOOPETEHUEM
UCKJIFOYUTEIBHOIO TpaBa HAa CPEACTBA WHAMBUIYyAIU3AIMU, HE JOIMYCKAeTcs B
crny crateu 14° denepanproro 3akona «O 3aIUTe KOHKYPEHIIHI.

PocnateHT, moiy4yuB COOTBETCTBYIOIIEE BO3PAKEHUE C MPHUIIOKEHHBIM K
HEMY pEIICHHWEM CyJa WA  aHTUMOHOIIOJIBHOTO  OpraHa, [pU3HAET
HEJICUCTBUTEIBLHBIM TMPEAOCTABICHUE TMPABOBOM OXpaHbl TOBAPHOMY 3HAKY
(moanmyHkKT 6 myHkTa 2 ctathu 1512 'K POD).

Pemenne PocrnareHta 0 mpu3HAHMM HEICUCTBUTEIBHBIM MPEIOCTABICHUS
MPaBOBOM OXpaHbl TOBAPHOMY 3HAKY B CBSI3U C TE€M, UTO JEWUCTBUS, CBSI3aHHBIE C
MPEAOCTaBICHUEM TaKOW OXpaHbl, CYJOM WJId aHTUMOHOIOJIBHBIM OpPraHOM
MPU3HAHBI HEJO0OPOCOBECTHOM KOHKYpEHIMEW, HE MOXET ObITb MPU3HAHO
HEJICUCTBUTEIBHBIM 10 MNPUYMHE OTCYTCTBUS B JICUCTBUSIX JIMIlA HapyIICHUHN
AHTUMOHOITIOJIBHOTO 3aKOHOJIATENbCTBA A0 OCHAPUBAHMS U OTMEHBI PEILICHUS CyJa
WM aHTUMOHOIIOJBHOrO opraHa. I[Ipy 3TOM He HCKIIOYAaeTCsi BO3MOXKHOCTh
COCIMHEGHUS B  3asBJICHUM  TpeOOBaHWW 00  OCMapuBaHUU  PEIICHUM
aHTUMOHOITIOJILHOTO OpraHa u PocnaTeHTa U UX COBMECTHOTO PaCCMOTPEHHUS.

KBamudukanmst  nmedictBuii  mpaBooOjagatens MO MPUOOPETEHUIO
UCKJIIOYUTEILHOIO IMpaBa Ha TOBApPHBIM 3HAK MyTEM €ro rocyAapCTBEHHOU
perucTpaiyu B Ka4ecTBe akTa HeZJOOPOCOBECTHOM KOHKYPEHIIMH 3aBUCUT OT IIEJIH,
npeciaeayeMou JIMIIOM MPU MPUOOPETEHUH TaKOro MpaBa, HAMEPEHHUM ITOro JHIa
Ha MOMEHT TOJa4M COOTBETCTBYIOIIEH 3asaBKU. Llens nuiia, ero HaMepeHus: MOTyT
OBITh YCTAHOBJICHBI C YUETOM B TOM YHCJIE TIPEANICCTBYIONIETO MoJ1aue 3asBKU Ha
TOBapHbBIN 3HAK MOBEACHUS MPaBoO0IaaTeNsi, a paBHO €ro nocieayolero (rmocie
MOJy4yeHUs] TpaBa) TOBeJeHUs. B ciydae eciaum JUIO MOJaeT 3asBKy Ha
rOCyJapCTBEHHYIO PEruCTpallMi0 B KAayecTBE TOBAPHOIO 3HAaKa OOO3HAYEHUS,
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UCITOJIB3YIOIIETOCS HWHBIMU JIMIIAMHM, OLEHKE TMOJJIeXAaT B YHCIE IPOYEro
U3BECTHOCTh, pEMyTalus OOO3HAYEHHs, BEPOSTHOCTh CIYyYaHOCTH TAaKOrO
COBIAJICHMUSI.

170. 3akoHOM HE YCTAaHOBIEHO CHELHMAIBLHOTO TOpSAAKAa TMPU3HAHUS
JNEUCTBUN mpaBoOONaaTeNsi, CBA3AHHBIX C TOCYJAPCTBEHHOW perucrpaiuen
TOBapHOTO 3HAKa, 3J0ynoTpebieHHeM TMpaBoM. BoO3MOXHOCTH 3asBICHHUA
OTIIEJILHOTO TPEOOBaHUS O TMPU3HAHUM TaKUX JACHCTBUN 3J10yNOTpeOJICHHEM
IIPaBOM 3aKOHOM HE MpeaycMOTpeHa. Bmecte ¢ Tem cieAyeTr y4uThIBaTh, UTO
TaKoe 3J0yNMOTpeOJeHUE TMPaBOM MOXKET ObITh YCTAHOBJIEHO CYJIOM TMpHU
PacCMOTPEHUH MHOTO JIejla, HapUMep M0 MCKY IpaBooOiaaarens 0 MPUMEHEHUH
Mep 3alIUThl IPUHAJICKAILIETO €My IpaBa. Pemenne cyia, KOTOPbIM YCTaHOBIIEHO
3710ynoTpebIeHne IpaBoOM npaBooOIaaareneM npu pUOOpETEHUN
VCKIIFOUUTEILHOTO TPaBa, SBJISIETCS OCHOBAaHUEM [JIsl OCHApUBAHUS U MPU3HAHUS
HEJCHCTBUTEIbHBIM TOJHOCTBIO WJIM YAaCTHYHO MPEJOCTaBICHUS MPaBOBOM
OXpaHbI TOBAPHOMY 3HAKY HA OCHOBAaHWH MOMITyHKTa 6 mmyHKTa 2 craten 1512 TK PO.

171. Ilpu paccmoTpeHuu nena o0 ocrmapuBaHMM peuieHus PocnateHTa o
NPU3HAHUM WM 00 OTKa3e B MPU3HAHUU HEJAEHCTBUTEIBHBIM MPEIOCTABICHUS
IIPaBOBOU OXpaHbl TOBAPHOMY 3HAKY, 00 OCIIApUBAHUM PELIECHUS, BBIHECEHHOTO 10
pe3ysibTaTaM pacCMOTPEHHMsI BO3PAKEHUS HA OTKa3 B NPEIOCTABICHUU MPAaBOBOM
OXpaHbl TOBApPHOI'O 3HAKA, CyJ Ha OCHOBaHMHM TMojoxeHu crtatbu 10 'K PO,
cratbu  10.bis Ilapwkckoil KOHBEHIIMM BIpaBe, HCXOIS U3 HMCHOIIUXCS
dakTHueckux O0OCTOSTEIbCTB, MNPU3HATH JEHUCTBUS JIMIA [0 PETUCTPALNH
TOBAPHOI'0 3HAaKa, B TOM YHUCJE MOJAY€e 3as8BKUA HA PETUCTPALUIO TOBAPHOIO 3HAKA,
371I0ynoTpeOJIeHUEM TMPaBOM WJIM HEAOOPOCOBECTHON KOHKYpPEHLMEW M MPHUHSTH
pellieHre o MpU3HaHUM HEJCHCTBUTENbHBIM pelieHus Pocnatenta u o0 o0s3aHuu
€ro aHHYJMpOBaTh PETMCTPALMIO0 TOBAPHOTO 3HAaKa, OCTABUTh B CHUJIE PEIICHHE
PocnaTenTa 00 aHHYJMpOBaHUM MPABOBOM OXpaHbl TOBAPHOIO 3HAKa WM 00
OTKa3€ B MPEAOCTABICHUH NMPABOBOM OXPaHbl TOBAPHOMY 3HAKY.

[Ipr3HaHve neMCTBUN UIA [0 PETUCTPALMA TOBAPHOTO 3HAKA, B TOM YHCIIE
10 T0/Iaye 3asBKM HA PErMCTPALMIO TOBAPHOIO 3HAKA, 3J0YNOTPEOICHHEM ITPaBOM
WIM  HEA0OpPOCOBECTHOM  KOHKYpEHIMEH B  clydasX, MpPEeayCMOTPEHHBIX
HACTOSIIIMM MYHKTOM, OCYILIECTBIISIETCA HCXOHs M3 NojaHHoro B PocmareHT
BO3PAXKEHUS.

I[Ipy »>TOM 0  HEZOOPOCOBECTHOCTH  MOXET  CBHJIETEIbCTBOBATH
IpeacTaBlIeHne B POoCiaTeHT HETOCTOBEPHBIX TOKYMEHTOB MPU MOJAYe 3asBKU Ha
pPErHCTpaLMIO TOBAPHOI'O 3HAKA.

CyneOHble pacxo/bl B TAKOM Cllydae B3BICKMBAIOTCS C JIMIA, YbU JCHCTBUS
MPU3HAHBI  3JIOYMOTPEOJICHWEM TIPaBOM WM aKTOM  HEJ0OpPOCOBECTHOMU
KOHKYPEHIIUU.

Eciu  cropoHbl  He  cchbUlalOTC  HA  OOCTOSITENBbCTBA,  SIBHO
CBUJETENBCTBYIOIINE O HETO0OPOCOBECTHOM MOBEACHUM TAaKOIoO JUIA, CYJl BIpPABE
BBIHECTH JIAHHBIA BOIIPOC HA 00CYkKAEHHE CTOPOH.

Ecnu no neny 06 ocnapuBanuu peieHus PocnateHTa o npu3HaHUU Wik 00
OTKa3e B NPHU3HAHUU HEJNEHCTBUTEIBHBIM MPEIOCTABIEHUS IMPABOBOM OXpaHBI
TOBApHOMY 3HaKy, 00 oOcCHapuBaHUM pEUICHUS, BHIHECEHHOTO IO pe3yJbTaTaMm
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pPacCMOTpPEHHUsT BO3PAKEHHUS HA OTKAa3 B IPEJOCTABICHUU IPABOBOM OXpPaHbI
TOBAapHOIO 3HAKa, TPEOOBAHHME O NPHU3HAHUMU JEHUCTBUS JIMIA MO PETUCTPALUU
TOBAapHOr'0 3HaKa aKTOM HEJA00POCOBECTHON KOHKYPEHIIMH 3asIBISIETCS B KAUECTBE
CaMOCTOATEILHOTO, Takoe TpeboBaHWe Ha ocHOBaHWH 4acTu 3 crarbn 130 ATIK PO
NOJJIEKUT BBIICIECHUIO B OTAENbHOE Mpou3BOACTBO. [lo BbIETIEHHOMY B
OTJIEJIbHOE NPOW3BOJACTBO TPEOOBAHUIO CYJ MpeJUlaraeT Ha OCHOBAaHWM 4YacTu 1
ctatbu 47 AIIK P® 3aMeHuTh OTBETUMKA Ha IpaBooOianaresns. B Takom ciydae
pPacCMOTpPEHHE BBIICIEHHOTO TPEOOBaHUSI HE OTrPAHUYMBACTCS 00CTOSATEIHLCTBAMU
noAgaHHOTo B PocniaTeHT BO3pakeHHS.

172. Hcnonb3oBaHue pekjIamMoaareseM MpH pa3MENIeHUH KOHTEKCTHOM
peknambel B cetu «MHTEepHET» B KadyecTBE KpUTEpHUs UIsl MOKa3a PEKIAMHOTO
OOBSIBIICHUS KJIIOYEBBIX CJIOB (CIIOBOCOUYETAHUM), TOKIECTBEHHBIX WA CXOJHBIX
0 CTENEHM CMEIIEHUs C MNPUHAJISKAIIUM JPYroMy JIMIy CpPEICTBOM
WHIUBUyAIN3al[Md, C YYETOM IEJIH TaKOTO HCIOJIb30BAHUSI MOXKET OBbITh
MPU3HAHO aKTOM HEJ0O0POCOBECTHOW KOHKYPEHIIUH (CTaThs 14° denepanbHOrO
3akoHa «O 3amuTe KOHKYpeHIU», cTaThs 10.bis [Taprkckoii KOHBEHITHH).

173. Hopma aG3ama pneBsaroro myHkta 2 crtateu 1512 TK P® o
HEOOXOIMMOCTH ydeTa OOCTOSITENbCTB, CJOKMBIIMXCS Ha JaTy [OAAauu
BO3PKECHUS,  NpPUMEHAETCS  JUIg  LeJied  HeNONyIIeHUs  IpU3HAHUS
HEJICHCTBUTEIBHBIM MPEIOCTABICHUSI MPABOBOM OXpaHbl TOBAPHOMY 3HAKy, HE
COOTBETCTBOBABILIEMY  YCJIOBHUSM  OXpPAaHOCIIOCOOHOCTM HAa  MOMEHT  €ro
roCyJJapCTBEHHOM pEruCTpali B KAa4€CTBE TOBAPHOI'O 3HAKa, HO BIOCIIEIICTBUU
HayaBIIIEeMy OTBEYATh YCIOBUSAM OXPaHOCIIOCOOHOCTH.

174. TlpekpareHue mMpaBoBOM OXpaHbl TOBAPHOTO 3HAKA MO OCHOBAHUSIM,
npeaycMoTpeHHsiM  cratbed 1514 T'K PO, o3HawaeT mnpekpauieHue
UCKIIIOUUTEIFHOTO TpaBa Ha TOBapHbIA 3HAK Ha Oynayliee BpeMsi ¢ MOMEHTa
COOTBETCTBEHHO:

HCTEUCHUS] CpOKa JIEUCTBUS HCKIIOYUTEIBLHOIO TpaBa HAa TOBApHBIA 3HAK
(mopnyskT 1 mynkra 1 crateu 1514);

BCTYIUICHUSI B CUJIy PEIICHHS Cy/Ja O JOCPOYHOM NPEKpallleHUH MPaBOBOM
OXpaHbl KOJUIEKTUBHOTO 3HaKa B CBSI3M C MCIOJb30BAHMEM JTOr0 3HAKa Ha
TOBapax, HE 00JaJal0MX €AMHBIMU XapaKTEPUCTUKAMU WX KayeCTBa WA WHBIMU
oOumMu Xapaktepuctukamu (myHkT 3 crarsu 1511, nommyskr 2 myskTa 1 crateu 1514);

BCTYIUJIEHUSI B CUJIy PELICHHUS CyAa O JOCPOYHOM IPEKpAIlleHUH MPaBOBOM
OXpaHbl TOBAPHOI'O 3HAKa BCJEACTBUE €ro HEUCHOoJb30BaHMsS (cTaThbs 1486,
noAnmyHKT 3 nyHkTa | crateu 1514);

BHeceHus1 PocmareHTom B ['oCymapCTBEHHBIM pEECTp TOBAPHBIX 3HAKOB
3aMUCU O JOCPOYHOM IMPEKPAIIEHUHU MPABOBOM OXpaHbl TOBAPHOTO 3HAKA B CBSI3U C
MpeKpalieHueM IOPUIUYECKOro JIMla — MpaBooOjafaTesis WIM perucrpanuen
MpPEKpaICHUs] TPaAXKTAHUHOM JESITEIBHOCTH B KAaueCTBE WHIUBHIYaJIbHOIO
NpeAnpuHUMATENs — mpaBoooiagaTens (MoAnyHKT 4 nyHkTa 1 crateu 1514);

BHeceHUst PocmareHToM B ['OCynapCTBEHHBIM PEECTpP TOBAPHBIX 3HAKOB
3aMKCH O JOCPOYHOM MPEKPAIEHUN MPABOBOM OXpaHbl TOBAPHOT'O 3HAKA B CBS3M C
OTKa30M NIpaBooOiazaTesnss OT MpaBa Ha TOBApHBIA 3HAK (MOAMYHKT 5 MyHKTa 1
cratbu 1514);
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BHeceHus1 PocmareHToM B ['0CymapCTBEHHBINM pEECTP TOBApPHBIX 3HAKOB
3aMKCH O JOCPOYHOM IMPEKPALIEHUH MTPABOBOI OXpaHbl TOBAPHOI'O 3HAKA B CIIydae
ero mpeBpaiieHuss B 0003Ha4YeHHE, BOLIEAIIEe BO BceoOlnee yrnoTpeOiIeHne Kak
0003HaYeHNE TOBAPOB OMPEACICHHOTO BUa (MMOAMYHKT 6 myHKTa 1 cTathu 1514);

BHeceHus1 PocmareHToM B ['0CymapCTBEHHBINM pEECTP TOBApPHBIX 3HAKOB
3alKMCH O MPEKpPAlIEHUU MPaBOBOM OXpaHbl OOLIEM3BECTHOTO TOBAPHOTO 3HAKa B
cillydae yTpaTbl UM MPU3HAKOB, YCTAHOBJICHHBIX a03alleM NEpBbIM MyHKTa |
ctatbu 1508 'K P® (myHkT 2 crateu 1514);

BCTYIUIEHUSI B CHIIy PEUICHUS CyJla O MPEKpalleHUW NPaBOBOM OXPaHbI
TOBAPHOI'0 3HAKa B CIIy4ae, €CJIM MEePEX0] UCKIIOUUTEIBHOrO MpaBa Ha TOBAPHBIN
3HaK 0e€3 3aKJIIOUeHMs] JI0roBopa ¢ MpaBooOnagareneMm (cratbs 1241) BBOIUT
noTpebuTenel B 3a0iyKJIeHHE OTHOCUTEIIBHO TOBapa WM €ro M3rOTOBUTEIS
(myHKT 3 ctaThu 1514).

[Ipekpaiienue mMpaBoBO OXpaHbl JHIIL HAa OyJyIliee BpeMs O3HA4YaeT, 4To
JuIa, TOMyCTUBIINE HapYIICHUE UCKIIOYUTEIHHOTO MpaBa HAa TOBAPHBIN 3HAK /10
YKa3aHHBIX B HACTOSIIEM MyHKTE JIaT, HE OCBOOOXKIAIOTCS OT OTBETCTBEHHOCTH 32
COOTBETCTBYIOILIEe HapyweHue. IIpaBoobOnagaTens B mpeaenax cpoka AaBHOCTH
BIIpaBe 00OpalaThbcs B Cy/J 3a 3allUTON CBOETO IpaBa, HAPYIIEHHOTO B MEPUOJT €T0
JICVCTBHS.

[TockoJIbKy 1O OCHOBaHHWSIM, MNpeaycMoTpeHHbIM crtatbeil 1514 'K PO,
MpaBOBasi OXpaHa MpeKpallaeTcs TOIbKO Ha Oyayliee, TpeOOBaHHE O JTOCPOUYHOM
MPEKpalIeHUH MPaBOBOM OXpaHbl TOBAPHOTO 3HAKa HE MOXKET ObITh 3asBJICHO B
KaueCTBE BCTPEYHOTO IO JI€Ty O HapYyIICHUU HWCKIIOYMTEIBHOrO IIpaBa Ha
TOBapHBIN 3HAK.

175. TlpekparieHue NpeANPUHUMATEIBCKON JEATEIPHOCTH B KadeCTBE
WHJVMBUAYAJILHOTO MPEANPUHUMATEST 1O BOJEU3BSIBICHUIO TpakJaHUHA O3
MPEAINIECTBYIONIETO ATOMY pACIOPSDKEHHUS HMCKIIOUUTENIBHBIM — MPAaBOM  Ha
TOBApHBIA 3HAK CBHUJETEJILCTBYET 00 yTpare HHTEpeca B JajibHEHIIEM
UCIIOJI30BaHUY TOBAPHOTO 3HAKA M COXPAHEHUU €ro MPaBOBOM OxpaHbl. B cBsi3u ¢
3TUM B Cly4ae pPErucTpaluy MpEeKpalleHus TpaxIaHMHOM-TIpaBooOagaTesieM
JIEATEIIBHOCTH B KaU€CTBE MHANBUYyATILHOTO MPEANPUHUMATENS MPABOBasi OXpaHa
TOBAapHOTO 3HaKa JOJDKHA OBITh MpeKpalleHa PocnateHToM 1o 3asiBIEHUIO JTI000T0
JUla JOCPOYHO 33 HUCKJIIOYEHHEM CIIy4aeB, KOTJIa Ha JaTy MOJAayd 3asBJICHUS B
PocriateHT HCKIIOYMTENBbHOE MPaBO HA TOBAapHbBIM 3HAK CHOBA MPUHAIJIEKUT
IOpUJIMYECKOMY JIMIY WIM UHAUBHUIYAIbHOMY MNpEeANpUHUMATEN0 (MOANYHKT 4
nyHkra | crareu 1514 I'K PO).

B cinywyae mnpekpailieHus TPEANPUHUMATEIIBCKON JEATEIbHOCTH BOMPEKHU
Bojie (u3Mueckoro Jnuia (Hampumep, TpH €ro OaHKPOTCTBE) HMMYIIIECTBO
HECOCTOSITEJILHOTO JOJDKHUKA, B TOM YHCIIEe UCKIIIOUUTEIHHOE MTPAaBO HAa TOBAPHBIN
3HAK, BKJIIOYAETCS B COCTAaB MMYILIECTBA, MOJUISKAIIEIO peaju3aluu AJis Lenen
YVAOBJIETBOPEHUSI HMYIIECTBEHHBIX TpeOoBaHUM KkpeauTopoB. Eciam mocie
3aBepIlICHUs Jefla 0 OaHKPOTCTBE HUCKIIIOYMTEIBLHOE MPAaBO HAa TOBAPHBIM 3HAK
MPUHAJICKUT (DU3NUECKOMY JIHIlY, Oojiee HE SBIISIOMIEMYCS WHIWBUIYaTbHBIM
npeAnpuHUMaTesieM, Ha OCHOBAaHMM IMIOJOXKEHUN moanmyHkra 4 myHKTa |
ctatbu 1514 T'K P® npaBoBast oxpaHa TOBapHOTO 3HaKa MOXET ObITh MpeKpaIieHa
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JIOCPOYHO 3a HCKJIIOYEHHEM CIIy4aeB, KOTJa Ha JaTy IOJAaud 3asBICHUS B
PocnaTeHT HCKIIOUHMTENbHOE MPAaBO HAa TOBAPHBIA 3HAK CHOBA HPUHAMJIEKHUT
IOPUIUYECKOMY JIUIY WIIM MHAUBUIYAIBHOMY MPEIIPUHUMATENIO.

B cBA3M ¢ mpekpalieHHeM IOPUAMYECKOrO JHIa — IpaBoOOIagaTelis
nosioxkeHus: noanyHkra 4 nynkra 1 craren 1514 I'K P® noanexar npuMeHeHHIO
JIMIIB TIPH MPEKPAICHUH I0PUINYECKOTO Jnia O6e3 mepexoa npas U 00sS3aHHOCTEN
B ITOPSIIKE MPABOIIPEEMCTBA K IPYTUM JIMLAM.

IIpaBo Ha HAaMMEeHOBaHHE MeCTa MPOUCXOKIEHHSI TOBapa

176. Ilpu paccMOTpeHHMHM HCKa O TMPEKPAIIECHUHA TMPABOBOM OXpaHBI
HAaMEHOBAHUs MECTa MPOUCXOXKJICHHS TOBapa CyJ Ha OCHOBAaHHMM MOJIYHKTa |
nyHkTa | crareu 1536 'K PO, B yacTHOCTH, yCTaHABIUBAET (DaKThI:

— Hanuuus (OTCYTCTBHSI) JAHHBIX OO0 HMCUE3HOBEHUU XapaKTEPHBIX IS
KOHKPETHOTO reorpaduueckoro oObeKTa YCIOBHM, O HEOOpaTUMOM XapakTepe
HEraTUBHBIX  ()aKTOPOB, BIIEKYIIMX HCYE3HOBEHHE TaKUX YCIOBUUA U
HEBO3MOKHOCTh IPOM3BOJCTBAa TOBapa, O0JaJaromero OcoObIMU CBOMCTBaMH,
YKa3aHHBIMH B [ 0OCyZapCTBEHHOM peecTpe HauMEHOBAHMM;

— B3aMMOCBSA3U COOTBETCTBYIOIIETO HETaTWBHOrO (hakTopa ¢ M3MEHEHHEM
TOTO WJIM HHOTO [TOKA3aTells, XapaKTEPU3YIOLIErO TOBAp.

ITpu 3TOM TOT (PaKT, YTO JMIIO JIMIIEHO BO3ZMOKHOCTH IMPOU3BOJUTH TOBAp,
oOnajaroiuii 0coObIMM CBOMCTBAMH, YKa3aHHBIMU B HAa3BaHHOM BBIILIE PEECTPE B
OTHOILIIEHUM HAaMMEHOBAHMS MECTa IPOMCXOXKJEHHUS ToBapa, caM 1o cebe He
CBUJETENBCTBYET O HEBO3MOKHOCTH ITPOU3BOICTBA TAKOI'O TOBAapa MHBIMHM JINLIAMH
U HE HCKIIIOYAaeT BO3MOXHOCTH IPEAOCTABICHUS HUCKIIOYMUTEIBHOIO IpaBa Ha
paHee 3aperucTpUpPOBAHHOE HAMMEHOBAHHME MECTa MPOMCXOXKACHHUS TOBapa
J000My JIMIly, KOTOpOE€ B TpaHHUIAX TOro e reorpauyeckoro oObeKTa
MPOU3BOJIUT TOBAp, O0JIAAAIONIMA TeMH € O0COObIMU cBoMcTBamMu (ctaThs 1518,
nyHkT | crateu 1522 T'K PO).

Hcxons w3 B3aMMOCBSI3AHHBIX MOJIOXKEHUH al3aleB MepBOrO0 U ISTOrO
nyHkta 5 crateu 1522, moanmynkra 1 myHkra 1 m aG3ama BTOporo myHkra 3
cratbu 1536 I'K P®, ¢ yuerom nonoxennii nynkra 1 cratenm 6 'K PO, a taxxe
MOJIOKeHHM mnpeamOynbl, crareit 4 u 7 3akoHa Poccuiickori ®Deneparuu
or 7 despans 1992 roga Ne 2300-1 «O 3amurte mpaB moTpebuTenei» o mpase
norpeburenel Ha NpUOOpEeTEeHHE TOBAPOB HAMJIEXKAIIEro KauecTBa U HX
0€30MMacHOCTh 3aKJIIOUEHHs 00 yTpaTre BO3MOXKHOCTH TNPOU3BOJIUTH B TPaHMUIIAX
OTPENICICHHOT0 Treorpaguyeckoro o0beKTa TOBap, OOJATAIOIMHMK  O0COOBIMHU
CBOWMCTBAMH, YKa3aHHbBIMH B [OCYZapCTBEHHOM pEECTpe HAUMEHOBAHUU W
ONPEAEISIOUMMUCS UCKIIOUUTEIBHO WJIU TJIaBHBIM O0pa3oM XapaKTEpPHBIMU IS
JTAHHOT'O reoTrpauyecKoro 00beKTa MPUPOIHBIMU YCIOBUAMU U (W) JIFOJICKUMHU
dakTopamu, BBIAIOTCS TEMH K€  YINOJHOMOYEHHbIMU IIpaBuTenbcTBOM
Poccuiickoit @enepanuu GeaepaibHBIMU OpraHaMy UCTIOTHUTEIBHOM BJIACTH, YTO
Y 3aKJIFOYEHHS O HAJTMYHMK YKa3aHHBIX CBOMCTB TOBAPOB.
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IIpaBo Ha KoMMepuecKoe 0003HAYEHHE

177. B cuny nynkra 1 crarem 1538 I'K PO ropuanueckue muua,
OCYULIECTBJISIIOIME  MPEANPUHUMATENBCKYIO  JIESITEIIBHOCTh (B TOM  YHUCIHE
HEKOMMEpPYECKHE OpraHu3alii, KOTOPhIM NPAaBO HA OCYIIECTBICHUE TaKOU
JEATEIbHOCTH MPEJOCTABICHO B COOTBETCTBHM C 3aKOHOM HX YUYPEAUTEIbHBIMU
JOKYMEHTaMH), a TaKke WHJIUBUAYyaJbHble MPEANPUHUMATENA  MOTYT
UCIIOJIB30BaTh  JUISl MHIAUMBUAYAIN3allMd  [PUHALICKANIMX UM  TOPIOBBIX,
OPOMBIIUIEHHBIX M JPYTUX NPEIUpUATHNH KOMMeEpYecKue OOO3HAueHHUs, HE
ABJISAOLIMECS (PUPMEHHBIMU HaMMEHOBAHUSMH U HE MOJIekKAIIne o0sA3aTeIbHOMY
BKJIIOUEHUIO B yupeauTesbHble JoKyMeHThl U EI'PIOJI.

HexomMmepueckue opraHuzaudd MOTYT ObITh oOOJiafjaTensiMd IpaBa Ha
KOMMepYecKoe 0003HaUYEHUE, €CITU OHU MOTYT OCYUIECTBIIATh MPUHOCAUIYIO JOXO/
NeATEIbHOCTh B COOTBETCTBMU € UX ycTaBaMu (IyHKT 4 crtatbu 50, myHKT 1
ctatbu 1538 'K PD).

ITo cmbicy cratbu 1538 'K P® B kauecTBe KOMMEpPUYECKUX OOO3HAUECHHIA
NOJJIeKaT OXpaHe Kak CJIOBECHbIe, TaK W  HM300pa3HTENIbHbIE  WJIU
KOMOMHUPOBaHHbIE 0003HAUYEHHS.

HckimounTenbHOe MPaBO MCHOJb30BaHUSI KOMMEPUECKOr0 00O3HAUYEHMs Ha
ocHoBanuu myHkTa 1 crateu 1539 'K P® npunannexut npaBoobiagaTento, eciu
Takoe 00O3HaueHue o0JalaeT JAOCTATOYHBIMU PA3NUYUTENIbHBIMU MPU3HAKAMH U
ero ymnorpebjeHHe MpaBooOjagareneM JUisi MHAUBUAYyAIU3allMd  CBOETO
IPEANPUATHS SBIISIETCSI U3BECTHBIM B IIPEACIIaX ONPEACICHHON TEPPUTOPHH.

B cBsi3u ¢ 3TUM IpaBO Ha KOMMepUueckoe 0003HaueHNEe HE BO3HUKAET paHee
MOMEHTa Hauyajga (aKTHUECKOro MCIIOIb30BaHUSI TaKOro OO0O3HAueHus s
VHIMBUYAIH3AlNU TIPEANPUSITUS (HAPUMEp, Mara3uHa, peCTOpaHa u TaK Jajee).

[IpaBo Ha KOMMepyeckoe O00O03HAaUYE€HHE OXpPaHSETCs MpPH YCIOBUHU, YTO
ynoTpebsieHrne 0003HaueHHs MpaBooOagaTesaeM Uisl UHANBUIyaTU3allMd CBOETO
NPEANPUATUS SBISETCS U3BECTHBIM B IpeJiesiaX ONpeAeIeHHOW TEPPUTOPUH TOCHE
31 nexabps 2007 roga (HE3aBUCUMO OT TOTO, KOrAa ynorpedjeHne 0003HaueHHs
Hayaoch).

178. TIlo cmbicny myHkTa 2 ctatbu 1540 'K P® uckmtountensHoe mpaBo HaA
KOMMEpYECKOE 0003HaYeHHE IpeKpalaeTcs aBTOMAaTUYECKH, eciu
IpaBoo0JIa1aTeNh HE UCIIOJIb3YET 3TO 0003HAUEHNE HEMPEPHIBHO B TEUEHUE T0/1A.

Bbpemsi noka3biBaHUs MCHOJIB30BAHUS KOMMEPYECKOTO O003HAYEHMSI JICKUT
Ha TIpaBooOIaiaTerne.

3akia0unTeIbHbIE MOJ0KEHHS

179. B cBs3u ¢ NPUHATHEM HACTOSILETO MOCTAHOBJIEHUS NpPHU3HATH HE
IIOJUVIEKAIUMU [IPUMEHEHUIO Ha TeppuTopun Poccuiickon Penepanuu:

noctanoBnenue [nenyma Bepxosnoro Cymna CCCP ot 15 nosi6ps 1984 rona
Ne 22 «O nmpuMeHeHUHn CyllaMH 3aKOHOJATEIbCTBA, PETYJIUPYIOIIETO OTHOLIEHUS,
BO3HMKAIOIIME B CBS3M C OTKPBITUAMH, U300PETEHUSIMH, PAMOHAIU3ATOPCKUMHU
IPEIOAKEHUSIMHU U TPOMBIIIJIEHHBIMU 00pa3LamMm»;
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nocta”oieHue [nenyma BepxosHoro Cyna CCCP ot 18 anpens 1986 rona
No 8 «O nmpuMeHeHHM cyaamMu 3aKOHOJATEIhCTBA MPU PACCMOTPEHUU CIOPOB,
BO3ZHHKAIOIIMX U3 aBTOPCKUX MPABOOTHOLIEHUI».

180. B cBsi3uM C TNpPUHATHEM HACTOSIIErO TOCTAHOBICHUS MPU3HATH
yTpaTUBIIMM cuiay mnoctraHoBieHue Ilnenyma BepxoBHoro Cyma Poccuiickoit
®enepauuu ot 19 utona 2006 roma Ne 15 «O Bonpocax, BOSHHKIINX y CyJ0B IIPH
PacCMOTPEHHUH TPAXKIAHCKUX JEJI, CBA3aHHBIX C IPUMEHEHHEM 3aKOHOAATENbCTBA
00 aBTOPCKOM TPaBE U CMEKHBIX MPaBax».

181. B cBs3u ¢ NPUHSATHEM HACTOSIIETO IMOCTAHOBJIEHUS NPU3HATH HE
MOJICKAIUMHI TPUMEHEHHUIO:

noctaHoBieHue Ilnenyma BepxoBHoro Cyna Poccuiickoit ®@enepaunn u
[Inenyma Boicimero Apoutpaxnoro Cyna Poccuiickoit denepanuu ot 26 mapra
2009 roma Ne 5/29 «O HEKOTOpPBIX BOMPOCAX, BOSHUKIINX B CBSI3U C BBEJICHHEM B
JIeiCTBHE YacTu yeTBepToil I paxkmanckoro kojaekca Poccuiickoit Denepanuny;

MyHKTHI 1, 2, 3, 4, ab3a11el IEpBBINA ¥ BTOPOH MTyHKTA 7, MyHKTHI 8, 9, o' u 9
noctaHoBieHuss [lnenyma Beicmero ApOutpaxnoro Cyna Poccuiickoit
®enepaunu ot 8 okTAOps 2012 roma Ne 60 «O HEKOTOPBIX BOMPOCAX, BO3HUKILUX
B CBS3M C CO3JaHMEM B cucTteMe apouTtpaxubix cyaoB Cyna 1o
MHTEJUIEKTYaJIbHBIM IIpaBamy;

nocranoBienue [lnenyma Bricmiero ApOGutpaxknoro Cyna Poccuiickoit
®enepanuu ot 18 nronst 2014 roga Ne 51 «O HEKOTOPBIX BOITPOCAaX, BO3ZHUKAIOIINX
IPU PACCMOTPEHUM CIOPOB C YYaCTUEM OPraHHU3alUd, OCYLIECTBISIOMINX
KOJUUIEKTUBHOE YNPABICHUE aBTOPCKUMHU U CMEKHBIMU TIPABAMI.

182. B cBsI3u C TPUHATHEM HACTOSIIETO TOCTAHOBJICHUS BHECTHU
clenyromme U3MEHEeHHs B 1nocraHoBiaeHue Ilnemyma BepxosHoro Cygna
Poccuiickoit ®deneparuu ot 29 mas 2012 roga Ne 9 «O cyneOHOM mpakTUKE MO
JienaM O HacJaeI0BaAHUM:

1) B myHkre 84:

a) JOMOJHUTH a03aleM BTOPBIM CIEAYIOIIETO COAEPKaHUS:

«K HacnegHukaMm aBTOPOB MY3BIKAJIbHOTO MPOU3BEACHUS (C TEKCTOM WIIU
0e3 TeKcTa), UCIOJb30BAHHOIO B ayJIMOBU3YaJbHOM MPOU3BEACHHUH, MEPEXOJIUT
paBO HAa BO3HATPAXIACHUE 3a HCIOJIb30BAHUE UX MY3bIKaJbHOTO MPOU3BEACHUS
pU MyOJIMYHOM HMCTIOJHEHUU JHO0 cooOmeHnu B 3up win mo kabeir, B TOM
YHUCJIe IMyTEM PETPAHCISAINH, AayJUOBU3YaIbHOTO Tpou3BeAcHUsT (MyHKT 3
ctatbu 1263 ['K PD).»;

0) ab3air BTOpoi cunuTaTh a03a1eM TPEThUM;

2) B myHKTe 85:

a) ab3a1] MepBbIid MOCTE CIOB «CO JIHS OTKPBITHUSA HACIIEJCTBA» JOIMOJHUTH
CIOBaMM «(3a HCKIIIOYEHHEM Cllydasl, €clld B TEYEHUE HITOr0 CpoKa OH
3apEerucTpUpyeTcss B KauecTBE WHAUBUAYaIbHOrO npennpuHuMmarens). o
MCTEYEHHS 3TOTO CPOKa MPaBOBasi OXpaHa TOBAPHOTO 3HAKa, 3HAKA 00CITYKUBaHUS
10 OCHOBAHUIO, IPETYCMOTPEHHOMY NOANYHKTOM 4 myHkTa 1 ctateu 1514 I'K PO,
HE MOXET OBITh IPEKpaICHaY;

06) B a03ame BTOPOM WCKIIOUHWTh CJIOBA «HA HAWMMEHOBAaHHE MECTa
npoucxoxaeHust Topapa (myHKT 1 crateu 1519 'K PD),»;
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3) myHKT 87 U30KUThH B CICAYIONIECH peIaKIIUN:

«87. MHckmouuTenbHOE TPaBO HA  pe3yibTaT  HMHTEIUICKTyaIbHOU
JEATEIbHOCTH WM Ha CPEACTBO MHIMBHAyaIN3aLUU, IEpEIeIIee K HECKOIbKUM
HACJEIHUKaM, NPHHAIJIEKUT UM COBMECTHO M OCYIIECTBIISIETCS MMM COIIACHO
nyHKTY 3 ctateu 1229 'K PO.y;

4) nyHKT 89 U3JI0KUTH B CICAYIONICH peIaKIIUN:

«89. Ilpu mepexojzie B MOpsAKE HACIEAOBAHUS UCKIIOUUTEIBHBIX MPaB Ha
MPOU3BEJCHUSI HAyKU, TUTEPATYPbl U UCKYCCTBA JOIYCKAECTCS UX MCIOJb30BaHHUE
J00BIM M3 yKa3aHHBIX B moanyHkTax 1-11 mynkra 2 crarem 1270 T'K P®
CIOCO0OB (HE3aBUCUMO OT TOTO, COBEPILIAIOTCS COOTBETCTBYIOIIMUE JEHCTBUS B
HEJSAX U3BJICUCHHS MPUOBLIN WK 0€3 TaKOH 11eJIM) TOJIBKO C COTJIacus HaCIeIHUKA,
KpOME CJIy4aeB, KOrja 3aKOHOM MpPeIyCMOTPEHa BO3MOKHOCTh HCIOJIb30BaHUSA
IPOU3BEJACHUSI 0€3 MOJy4eHHUs] COrjacusi aBTopa WJIM WHOTO IpaBooOiazarterns,
HaIlpUMEP B CIIy4ae CBOOOJHOTO BOCIIPOU3BEAECHUS TPOU3BEICHUS B IMYHBIX LEIIX
(cratet 1273 TK P®D), cBOOOAHOrO HCHOJIb30BaHMS  MPOU3BEIICHUS B
MH(OPMAIMOHHBIX, HAYYHBIX, y4eOHBIX I KyJIBTYPHBIX LEIEIX (cTathst 1274 TK PD).»;

5) B myHkte 91:

a) TOAIMYHKT «0» W3JIOKUTh B CICAYIONICH pelaKIIUn:

«0) mpaBo Ha MOJIyYEeHUE MaTeHTa, MPAaBO Ha BOCCTAHOBJICHUE IEHCTBUS
naTeHTa Ha HW300peTeHHe, MOJIE3HYI0 MOJIelh WM MPOMBIILIIEHHBIN 00paserl
(myukt 2 crarbu 1357 u nysHkt 1 crateu 1400 'K P®) u npaBo Ha monydeHue
NaTeHTa Ha CeJeKIMOHHOe JocTkeHue (myHKT 2 crateu 1420 'K PO)
HACJIEAYIOTCS Ha OOIIMX OCHOBAHUSIX;);

0) MOAMYHKT «B)» U3JIOKHUTH B CJICYIOIIEH peIaKIIiu:

«B) TpaBa pabOTHHUKA — aBTOpa CIIY>KEOHOTO MPOM3BEIECHUS IO JIOTOBOPY,
3aKJIIOYEHHOMY MM C paboTojaresneM, U HE MOJyYeHHbIE aBTOPOM JOXOJbI, a
TAaK)K€ MPaBO HAa BO3HArpaXKJEHUE, BHIJIAYMBAEMOE aBTOPY KakK o00JanaTesto
VCKJIFOUUTEIFHOTO MpaBa Ha CIYXeOHOE MPOU3BEACHUE 3a MUCIOJIb30BAHUE 3TOrO
NpOW3BeIcHUsT padoTogaTeieM Ha YCIOBUAX TMPOCTOM (HEHCKITFOUYHUTEIHLHOM)
JULEH3UH, TEpPeXolsIT K HacJeAHMKaM aBTOpa Ha OOIIKMX OCHOBAHMSIX
(a03a1pl TpeTHil ¥ YeTBEPTHIM MyHKTa 2 U MyHKT 3 cTtaThu 1295 'K P®D);»;

B) JOTOJHUTH NOJMYHKTAMH «I» U «J1» CIEIYIOUIEr0 COACPKAHU:

«r) TPaBO HAa  BO3HArpaxJAeHUE 3a  CIY)KEOHBbIE  pe3ybTaThl
WHTEJUICKTYallbHOM  NEATEeTbHOCTH, MpPHUYMUTAIONIeeCs] paOOTHUKY — aBTOPY
CIIy’)keOHOTO HM300peTeHMs], CIIy)KeOHOI TMOJIE3HOM MOJAENU WM CIIy)KeOHOTO
IPOMBIIIJIEHHOTO 00pa3iia, CIIy:KeOHOTO CEeJIEKIMOHHOTO TOCTHXEHUS (IyHKT 4
ctatbu 1370 u nmyHkT 5 cratbu 1430 I'K P®), nepexoauT K ero HacieAHUKAM Ha
OCTaBIIMUICS CPOK AECUCTBUSI UCKIIIOUUTEIBHOTO MPaBa;

1) TpaBO Ha BO3HArpakJICHUE 3a CIY)XKEOHYIO TOIoJoruro (abd3ary BTOpOM
nyHkTa 4 crateu 1461 'K P®) nepexoauT k HacieqHUKaM aBTOpa Ha OCTABIIMICS
CPOK JEUCTBUSA HCKIIOYUTENBbHOro Ipasa. [IpaBo Ha BoO3HarpaxiacHue,
BBIIUIAYMBAEMOE aBTOPY Kak oOjajaTelll0 HMCKIIOYMTENbHOrO TMpaBa Ha
CIIy’K€OHYIO TOTOJIOTHIO 32 MCIOJIb30BAHUE TAKOM TOMOJOTMU padoTodaTelieM Ha
YCIIOBUSIX TMPOCTOM (HEUCKIIOYMTENbHOM) auleH3un (ab3al TpeTwil myHkTa 4
ctatbu 1461 I'K PD), nepexoauT K HacleIHUKAM aBTOpa Ha OOIIMX OCHOBAHUSX.»;
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6) MyHKT 93 U3JI0KUTH B CIEAYIONIEH pelaKIUu:

«93. Hacnemnuk  BOpaBe — OCYIICCTBIISITH — 3allUTy  HAPYIICHHOTO
UCKJIIOYUTEIFHOTO MpaBa Ha MPOU3BEACHUE JIOOBIM U3 CTIIOCOOO0B, MEPEUHCICHHBIX
B ctatbe 12 u mynkre 1 cratbu 1252 'K PO.

[Ipu 3TOM cleqyeT y4dWThIBaTh, YTO HAJIMYME JIOTOBOpa O Mepenaye
MOJIHOMOYHMI 1O YIPABJICHHUIO YHACJIEIOBAHHBIM HCKIIOUUTEIBHBIM IPAaBOM
OpraHu3alliyd MO YIPABJICHUIO MpaBaMU HAa KOJUIEKTUBHOW OCHOBE, B TOM YHUCIIE
3aKJIIOYEHHOTO Hacjel0aTesieM, He JIMIIAeT HACIEeHUKA paBa CaMOCTOSTEIIbHO
oOpamiarbcs B Cy/Jl 32 3allIUTON CBOMX HAPYIICHHBIX WJIM OCIIAPUBAEMBIX IIPaB.»;

7) TMyHKT 94 U3N0XHUTH B CIEAYIONICH pelaKIiu:

«94. Tlpu OoTCYTCTBUHU JIOTOBOpA O Mepeaye MOJHOMOUYUN MO YIPABICHUIO
npaBaMy C aKKpPEAUTOBAaHHOW OpraHu3alued, OCYIIECTBISIONIEH YyIpaBiIeHHUE
npaBaMd W CcOOp BO3HAarpaXJIeHUsT B COOTBETCTBUUM C IIYHKTOM 3
cratb 1244 'K P®, nacnenHuk BopaBe B JHO00M MOMEHT MOJHOCTBIO WM
YaCTUYHO IMMCbMEHHO OTKAa3aThCsl OT YNPABIEHUA OTOW OpraHu3alued ero
npaBaMu, Jake €CJIM HaclenoJaTellb OT TaKOro YIpaBJEHUS €ro mnpaBaMu He
OTKa3bIBAJICA.».

IIpencenarens BepxoBHoro Cyna
Poccuiickon ®enepanuu B.M. Jlebenen

Cexkperaps [Inenyma,
cyabsi BepxoBHoro Cyna
Poccuiickon ®eneparuu B.B. MomoToB



